IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


1.0 


144 

(50 


I.I 


lU 

IIM 

1^ 


1.25 


II— 

12.2 
12.0 

1 1.8 
U_  IIIIII.6 


Photographic 

Sciences 

Corporation 


6'  /^^i^ 


=% 


:/j 


73  WEST  MAIN  STREET 

WEBSTER,  N.Y.  14580 

(716)  872-4503 


T 


^J 


9  I/A' 


%^ 


I 


4^- 


CIHM/ICMH 

Microfiche 

Series. 


CIHM/ICMH 
Collection  de 
microfiches. 


Canadian  Institute  for  Historical  Microreproductions  /  Institut  Canadian  de  microreproductions  historiques 


Technical  and  Bibliographic  Notes/Notes  techniques  et  bibliographiques 


The  Institute  has  attempted  to  obtain  the  best 
original  copy  available  for  filming.  Features  of  this 
copy  which  may  be  bibliographically  unique, 
which  may  alter  any  of  the  images  in  the 
reproduction,  or  which  may  significantly  change 
the  usual  method  of  filming,  are  checlted  below. 


Q 


n 


n 


D 


Coloured  covers/ 
Couverture  de  couleur 


I      I    Covers  damaged/ 


Couverture  endommag6e 

Covers  restored  and/or  laminated/ 
Couverture  restaurie  et/ou  peiliculAe 

Cover  title  missing/ 

Le  titre  de  couverture  manque 

Coloured  maps/ 

Cartes  g6ographiques  en  couleur 

Coloured  inic  (i.e.  other  than  bi'.f9  or  black)/ 
Encre  de  couleur  (i.e.  autre  que  bleue  ou  noire) 


I      I    Coloured  plates  and/or  illustrations/ 


Planches  et/ou  illustrations  en  couleur 


Bound  with  other  material/ 
Relii  avec  d'autres  documents 


r~71    Tight  binding  may  cause  shadows  or  distortion 


along  interior  margin/ 

La  reliure  sarr^e  peut  causer  de  I'ombre  ou  de  'a 

distortion  le  long  de  la  marge  intirioure 

Blank  leaves  added  during  restoration  may 
appear  within  the  text.  Whenever  possible,  these 
have  been  omitted  from  filming/ 
II  se  peut  que  certaines  pages  blanches  ajouties 
lors  d'une  restauration  apparaissent  dans  le  texte, 
mais.  lorsque  cela  Atait  possible,  ces  pages  n'ont 
pas  4t6  filmAes. 

Additional  comments:/ 
Commentaires  supplAmentairas; 


L'Institut  a  microfilm^  le  meilleur  exemplaire 
qu'il  lui  a  6t6  possible  de  se  procurer.  Les  details 
de  cet  exemplaire  qui  sont  peut-Atre  uniques  du 
point  de  vue  bibliographique,  qui  peuvent  modifier 
une  image  reproduite,  ou  qui  peuvent  exiger  une 
modification  dans  la  methods  normale  de  filmage 
sont  indiqu6s  ci-dessous. 


n~|   Coloured  pages/ 


Pages  de  couleur 

Pages  damaged/ 
Pages  endommag6es 

Pages  restored  and/oi 

Pages  restaurdes  et/ou  peliicul6es 

Pages  discoloured,  stained  or  foxei 
Pages  d6color6es,  tachet6es  ou  piqudes 

Pages  detached/ 
Pages  ddtachies 

Showthrough/ 
Transparence 

Quality  of  prir 

Qualit^  in^gale  de  I'impression 

Includes  supplementary  materit 
Comprend  du  materiel  suppldmentaire 

Only  edition  available/ 
Seule  Mition  disponible 


r~n  Pages  damaged/ 

I  I  Pages  restored  and/or  laminated/ 

I  "7  Pages  discoloured,  stained  or  foxed/ 

I  I  Pages  detached/ 

I  I  Showthrough/ 

I  I  Quality  of  print  varies/ 

I  I  Includes  supplementary  material/ 

I  I  Only  edition  available/ 


T» 
to 


Tl 

P< 
of 
fil 


Oi 
bi 
th 

sii 
ot 
fir 
sit 
or 


D 


Pages  wholly  or  partially  obscured  by  errata 
slips,  tissues,  etc..  have  been  refilmed  to 
ensure  the  best  possible  image/ 
Les  pages  totalement  ou  partiellemant 
obscurcies  par  un  feuillet  d'errata,  une  pelure, 
etc..  ont  6ti  filmAes  d  nouveau  de  fayon  it 
obtenir  <a  meif'aurn  image  possible. 


n 

sh 
Tl 

wl 

Mi 
di< 
en 
be 
rig 
re< 


This  item  is  filmed  at  the  reduction  ratio  checked  below/ 

Ce  document  est  film6  au  taux  de  rMuction  indiqu*  ci-dessous 

10X                            14X                             18X                            22X 

26X 

30X 

■   ■^',    - 

7 

12X 

16X 

20X 

MX 

28X 

32X 

The  copy  filmad  hare  has  baan  raproducad  thanks 
to  tha  ganarosity  of: 

Library  Division 

Provinciiiil  Archives  of  British  Columbia 

Tha  imagas  appearing  hara  ara  tha  bast  quality 
possfbia  considering  tha  condition  and  legibility 
of  the  original  copy  and  in  keeping  with  the 
filming  contract  specifications. 


Original  copies  in  printed  paper  covers  are  filmed 
beginning  with  the  front  cover  and  ending  on 
the  last  page  with  a  printed  or  illustrated  impres- 
sion, or  the  back  cover  when  appropriate.  All 
other  original  copies  are  filmed  beginning  on  the 
first  page  with  a  printed  or  illustrated  impres- 
sion, and  ending  on  the  last  page  with  a  printed 
or  illustrated  impression. 


The  last  recorded  frame  on  each  microfiche 
shall  contain  tha  symbol  — »•  (meaning  "CON- 
TINUED"), or  the  symbol  V  (meaning  "END"), 
whichever  applies. 

Maps,  plates,  charts,  etc.,  may  be  filmed  at 
different  reduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  as  many  frames  as 
required.  The  following  diagrams  illustrate  the 
method: 


L'exemplaire  film*  fut  reproduit  grAce  A  la 
g6nArosit*  da: 

Library  Division 

Provincial  Archives  of  British  Columbia 

Las  images  suivantes  ont  At*  reproduites  avac  le 
plus  grand  soin,  compta  tenu  de  la  condition  at 
da  la  nattet*  de  l'exemplaire  film*,  et  en 
conformity  avac  las  conditions  du  contrat  de 
filmage. 

Les  exempiaires  originaux  dont  la  couverture  en 
papier  est  imprim6e  sont  film*s  en  commenpant 
par  le  premier  plat  at  en  terminant  soit  par  la 
darniire  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration,  soit  par  le  second 
plat,  salon  le  cas.  Tous  les  autres  exempiaires 
originaux  sont  filmAs  an  commandant  par  la 
premiere  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration  et  en  terminant  par 
la  darnidre  page  qui  comporte  une  telle 
empreinte. 

i 

Un  des  symboles  suivants  apparaitra  sur  la 
darnidre  image  de  cheque  microfiche,  selon  le 
cas:  le  symbole  — ^  signlfie  "A  SUIVRE  ",  le 
symbols  V  signifie  "FIN". 

Les  cartes,  planches,  tableaux,  etc.,  peuvent  dtre 
film*s  d  des  taux  da  reduction  diffirants. 
Lorsque  le  document  est  trop  grand  pour  dtre 
reproduit  en  un  seul  clich*,  il  est  film*  *  partir 
de  Tangle  sup*rieur  gauche,  de  gauche  *  droite, 
et  de  haut  en  bas,  en  prenant  la  nombre 
d'imagas  n*cessaire.  Les  diagrammas  suivants 
illustrent  la  m*thode. 


t  2  3 

4  5  6 


■    ''    ^■■■tii    Hi  Ii       I  I     I'hil'B-     , 


Proceedings 
ancouver's  Island 


-OR.. 


«OW5EmE«Wfel|EEW(fEDH(l655 


W.  A.  l.-Wt^aigiott!i  Ajjpfld  Book. 


^^iK^*il  ■*■ 


J&£il^tr, 


i«l»M,-"««  "-    ■  i   "    "  -■ 


c 


E\ 


To    the 


Sii 
Govern 
be  twee  1 
Railwa; 
sideratii 


ist 

jtired  s 

f   against 

I  2ni 

I    of  Can: 
\    evidenc 

I      .     3« 
direct  o 

state!  t 
to  cost 

couvey( 
with  al 
placing 
of  the  ! 


iiMiiltfiiiiii^iiittii^i 


Re 
charges 

isl 
contrar 
aforesai 

2n 
fifteen  ] 
non-re\ 


HHI 


Evidence,  Facts  and  Correspondence. 


VANCOUVER  ISLAND  LANDS. 


Victoria,  B.  C,  Feb.  21st,  1899. 

To    the    Honorable    the    Attorney-General   Province    of    British 
Columbia: 

Sir:  I  hereby  beg  leave  to  request  the  consideration  of  the 
Government  of  the  following  facts  in  connection  with  the  action 
between  David  Hoggan  (Plaintiff),  and  the  Esquimalt  and  Nanaimo 
Railway  Company  (Defendant),  as  being  just  cause  for  the  recon- 
sideration of  said  case: 

A. 

ist.  The  main  reasons  for  judgment  were  based  on  the  per- 
jured statements  of  at  least  two  Government  officials,  charges 
against  whom  are  now  before  the  Attorney -General's  Department. 

2nd.  The  chief  reasons  for  judgment  in  the  Supreme  Court 
of  Canada  was  without  foundation  in  fact,  and  contrary  to  all 
evidence. 

3rd.  Decision  of  trial  judge  not  according  to  evidence  and  in 
direct  opposition  to  facts. 

4tli.  Robert  Duns:nuir,  [^resident  of  the  Railway  Company, 
stated  that,  right  or  wrong,  we  would  not  get  one  acre  if  it  were 
to  cost  him  $10,000. 

5th.  While  the  land  was  in  litigation  the  Railway  Company 
conveyed  part  of  the  land  occupied  by  David  Hoggan,  together 
with  all  his  improvements,  to  the  Provincial  Government,  thereby 
placing  the  Government  in  a  position  to  openly  oppose  the  claim 
of  the  said  David  Hoggan  in  defence  of  their  own  interest. 

B. 

Reasons  why  the  Local  Government  should  look  into  the  said 
charges  are: 

ist.  The  existing  rights  of  settlers  have  been  interfered  with 
contrary  to  section  5  of  the  Act,  1884,  through  undue  influence  as 
aforesaid. 


3^^: 


2nd.  By  lo^^iug  tp  the  lands  in  question  848  acres  have  for 
fifteen  years  remained  almost  entirely  uninhabited  and  altogether 
uoa-reveuue  producing. 
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3rd.  The  finding  of  the  Court  is  to  the  effect  that  the  entire 
724  acres  in  question  cannot  be  used  for  other  than  townsite  pur- 
poses. 

4th.  If  said  judgment  means  anything  at  all,  the  entire  tract 
must  remain  for  ever  non-revenue  producing  to  the  Province  in 
the  event  of  Nanainio  not  growing  to  such  an  extent  in  that  direc- 
tion, the  Company's  lands  being  for  ever  non-taxable. 

5th.  Considering  the  influence  the  Esquimalt  and  Nanaimo 
Railway  Company  were  able  to  exercise  over  the  late  Government, 
the  settlers  found  the  argument  of  the  late  President  of  the  said 
Company  to  have  been  too  powerful  for  them  thus  far,  namely: 
That,  right  or  wrong,  they  would  not  get  one  acre  if  it  were  to 
cost  him  $10,000. 

6th.  Heretofore  having  been  Subjected  to  the  tender  mercie$ 
of  certain  learned  gentlemen,  I  hereby  (with  the  assistance  of  a 
common  blacksmith)  lay  the  facts  before  you,  most  of  which  can 
be  substantiated  by  correspondence  and  evidence  at  the  command 
of  the  Government,  and  humbly  request  that  any  lack  in  construc- 
tion or  arrangement  may  not  prevent  due  consideration. 


Vancouver  C. 
Co.  MSS.    18. 


Sect.?, sub. (1).  I.     The  Dominion  Act  47  Vic,  Cap.   6,  is  the  Act  Under 

which  the  Island  Railway  Lands  were  to  be  administered  and 
grants  to  settlers  to  be  made  under  the  Great  Seal. 

2.  The  Hon.  Joseph  Trutch,  Commi.s.-ioner,  and  in  connec- 
tion with  the  Vancouver  Coal  Co.  vs.  Esquimalt  and  Nanaimo 
Railway  Co.'s  correspondence  with  the  Dominion  authorities,  held 
the  view  throughout  to  the  effect  as  stated  in  letter  dated  Dec. 
31st,  1883.  He  therein  sHtes  that  this  land  in  question  "is  in- 
cluded in  the  conveyance  to  the  Dominion  under  the  Act  recently 
passed,  viz. :  An  Act  relating  to  the  Island  Railway  Lands  of  the 
Province  for  the  purpose  therein  stated  and  therefore  not 

SUBJECT  to  be  otherwise  disposed  OF. ' ' 

3.  "The  lands  on  Vancouver  Island  to  be  so  conveyed 
SHALL,  except  as  to  coal  and  other  minerals,  and  al.^o  except  as  to 
timber  lands  as  hereinafter  mentioned,  be  open  for  four  years 
from  the  passing  of  this  Act  to  actual  settlers,  for  agricul- 
tural purposes,  at  the  rate  of  one  dollar  an  acre  to  the  extent 
of  one  hundred  and  sixty  acres  to  each  such  actual  settler." 

jjjj^  4.  Section  23  of  the  said  Act  (1883)  declares  that  the  Com- 
pany shall  be  bound  by  the  sub-section  {/)  01  the  hereinbefore 
recited  agreement. 

Only  in  one  instance  are  the  Land  Laws  of  the  Province 
referred  to,  namely:     In  the  Company's  di^jd  au  interpretatiou  is 
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placed  on  the  question  of  payments  for  lands  by  settlers,  and  for 
that  purpose  alone  is  reference  made. 

5.  And  whereas  by  section  26  of  said  Act  it  was  provided DeS.^V^ifne 
that  the  existing  rights,  if  any,  of  any  persons  or  corporations  in*^- 
ANY  OF  THE  LAN  Do  SO  TO  BE   ACQUIRED    BY   THE  COMPANY  shall 
not  be  affected  by  this  Act. 

6.  And  whereas  by  section  5  of  the  said  Act  it  was  provided  k.  &  n.  co-s  d. 
that  the  Government  of  Canada  should  be  entitled  out  of  such  ^°'  ""*  ^" 
excepted  tract  to  lands  equal  in  extent  to  those  alienated  up  TO 

THE  DATE  OF  THE  SAID   ACT    BY   Crown    Grant,  PRE-EMPTION   OR 

OTHERWISE,  within  the  limits  of  the  grant  mentioned  in  the  said 
section  3. 


B.  C.  GAZETTE,  JUNE  19TH,   1884. 

PUBUC  NOTICE— ISLAND  RAILWAY  LANDS. 

7.  Notice  is  hereby  given  that  on  and  after  the  ist  of  June 
next  ALL  THOSE  LANDS  which  are  reserved  for  railway  purposes  on 
Vancouver  Island  WILL  BE  OPEN  for  pre-emption  by  actual 
settlers  at  the  rate  of  one  dollar  per  acre  as  provided  by  The 

TERMS   of    the    SETTLEMENT  ACT  47   VlC,  Ch.    14.      SquatterS  o.  c.  13. 
who  have  occupied  and  improved  any  OF  THE  lands  within 
this  TRACT  shoiild  make  immediate  application  for  a  record  of  the 
same  upon  printed  forms  for  the  purpose,  which  can  be  obtained 
from  the  Government  Agent  for  the  District 

WILLIAM  SMITHE, 
Chief  Commissioner  of  Lauds  and  Works. 
Victoria,  B.  C,  May  7th,  1884. 


8.  "Seeing  that  the  Province  was  suffering  by  reason  of  so  Hansard,  1891 
much  land  being  tietfYor  railway  purposes,  and  that  intending  settlers '•^s- 
were  being  lost  to  the  Province,  the  Government  adopted  a  method 
as  stated  by  D.  W.  Gordon  (M.  P.  for  Nanaimo  District),  on  the 
floor  of  the  House  of  Commons  August  i8th,  1891,  as  follows: 
'The  Commissioners  would  take  the  application  and  put  it  on  file 
so  that  when  the  lands  were  dealt  with  according  to  the  laws  of 
the  Province  for  the  time  being,  it  was  understood  that  he  would 
get  the  first  opportunity  of  purchasing  that  land  at  the  time  the 
Settlement  Act  was  being  passed.  I  felt  assured  that  a  great  mauy 
of  these  settlers  would  feel  it  a  hardship  in  this  way — and  it  is 
this  point  to  which  I  wish  to  call  the  attention  of  the 
Minister  of  Justice  (Sir  John  Thompson) — that  instead  of 
going  on  this  land  with  a  view  of  grabbing  it  away  from  the 
Crown,  they  were  induced  by  local  representatives  to  go  there  with 


b 


H.A.B.  Q.73a. 


the  assurance  that  they  had  better  settle  there  than  go  into  Wash- 
ington Territory  that  they  had  better  take  their  chances  and  when 
land  came  into  the  market  they  would  have  the  first  opportunity.'  " 

PEACEABLE  POSSESSION. 

9.  The  settlers  who  weie  evicted  from  lands  in  question  in 
1895  had  occupied  the  land  as  follows: 

Samuel  Waddington  for  twenty-five  years. 

David  Hoggan  for  thirteen  years. 

Peter  Brodie  and  E.  Hodgson  for  a  shorter  period. 

Samuel  Waddington  had  been  improving  the  land  for  fourteen 
years  prior  to  the  passing  of  the  Settlement  Act,  1884,  and  David 
Hoggan  for  two  years  and  one  month.  Hoggan  was  on  the  land 
two  years  and  twenty  days  previous  to  the  formation  of  the  Rail- 
way Company. 

10.  Hoggan  held  peaceable  possession  by  reason  of  his  appli- 
cation having  been  received  on  a  form  supplied  by  the  Government 
Agent  at  Nanaimo  March  19th,  1882,  and  in  1884,  when  calling 
at  the  Land  Office  in  answer  to  a  public  notice,  was  informed  that 
he  was  too  late  to  come  in  as  a  squatter,  but  to  go  back  again  and 
would  no  doubt  come  in  as  a  pre-emptor. 

11.  On  August  31st,  1885,  Hoggan  applied  to  the  Chief 
Commissioner  of  Lands  and  Works  at  Victoria,  through  his  agent, 
Mr.  C.  C.  McKenzie,  enquiring  as  to  the  reasons  for  delay  in 
granting  his  certificate  of  record.  He  received  no  reply  until  on 
Oct.  13th,  following,  Robert  Dunsmuir  called  at  the  office  of  C.  C. 
McKenzie,  and  in  the  presence  of  Hoggan  and  agent  stated  that  at 
his  request  Smithe  had  delayed  sending  an  answer,  so  as  to  give 
him  an  opportunity  of  seeing  them  both  in  relation  thereto.  Mr. 
Dunsmuir  offered  Hoggan  fifteen  acres,  including  all  his  improve- 
ments, amounting  to  about  $4,000. 

12.  McKenzie  wrote  the  Chief  Commissioner  Oct.  19th, 
calling  his  attention  to  the  circumstances  and  refusing  the  offer. 
Hoggan  received  a  letter  from  Smithe  dated  Victoria,  B.  C,  Oct. 
29th,  and  for  the  first  time  gave  Hoggan  and  others  notice  that  ilie 
lands  were  not  open  for  settlement.  And  fjr  the  first  time  it  was 
made  kncwn  to  the  settlers  that  the  name  of  the  lands  on  which 
they  had  for  years  been  living  was  "  Newcastle  Towusite  Reserve." 

Mss.  to  Roth-  13.     The  Hon.  Thos.  White,  Minister  of  the  Interior,  while 

will.  Page  18..^  Nanaimo,  was  wailed  on  by  upwards  of  twenty  .settlers.  He 
stated  that  he  had  been  led  to  believe  that  Hoggan  was  being  set- 
tled with  and  did  not  know  to  the  contrar^.    until  arriving  here, 
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He  also  stated  that  he  had  advised  Mr.  Dunsinuir,  both  in  his 
official  and  private  copacity,  to  settle,  but  would  see  Mr.  Smithe 
and  Mr.  Dunsmuir  on  his  arrival  at  Victoria. 

14.  On  Aug.    22nd,    1883,  Samuel  Waddington  wrote  the  Jo^«-nai«- «886. 
Chief  Commissioner  of  Lands  and  Works  as  follows: 

"Dkar  Sir:  Our  member,  Mr.  Raybould,  showed  you  an 
agreement  of  sale  of  the  land  I  have  been  occupying  previous  to 
the  lock-up.  I  desire  to  know  (the  railway  question  is  settled) 
whether  I  can  pay  for  the  land,  according  to  former  agreement, 
and  obtain  my  Crown  grant." 

15.  The  following  answer  was  received  and  shown  to  the 
other  settlers  interested: 

Victoria,  B.  C,  27th  Aug.,  1883. 

Sir:  In  reply  to  yours  of  the  22nd  inst.,  I  have  the  honor 
to  state,  by  the  direction  of  the  Chief  Commissioner  of  Lands  and 
Works,  that  at  the  next  meeting  of  the  Provincial  Legislature  a 
bill  will  be  introduced  to  deal  with  the  lands  now  reserved  for  rail- 
way purposes,  and  until  that  time  you  can  only  continue  as  a 
squatter. 

I  have,  &c., 

(Signed)     T.  H.  WILLIAMS. 
S.  Waddington,  Esq., 
Nanaimo,  B.  C. 

16.  Ques.  104.     Have  you  been  in   possession  of  the  land  waddington 
since  the  yean 87 1?     A.     I  have.  AppmiBook. 

Q.  105.     That  is  so  far  as  you  can  be  in  possession  of  those  105. 
133  acres?     A.     I  have  been  working  on  it. 

Q.  106.     And  have  exercised  the  rights  of  ownership  over  it?  106. 
A.     Yes;  well,  they   told  me  of  course,    Mr.  Pearse,   when  they 
would  not  let  me  have  it — they  said  the  Government  refused  to  let 
me  have  the  land,  but  they  had  no  objection  to  my  improving  the 
land,  and  they  would  let  me  have  it  when  it  came  into  the  market. 

17.  In  1884  Samuel  Waddington,  in  answer  to  the  public  w.  a.  b.  203, 
notice,  called  at  the  Land  Office  to  prove  up  his  claim,  but  was  *^" 
refused.     Robert  Dunsmuir  was  at  the  ofi|ce  door  and  referred  him 
to  Smithe.     Waddington  interviewed  Slftithe  and  was  informed 
that  there  was  a  dispute  between  them  and  the  Government,  but 
to  rest  assured  he  would  get  the  land,  no  one  else  would  get  it. 

It  was  not  until  Oct.  29th,  1885,  that  Waddington  was  notified 
that  he  would  not  get  the  land. 


1 8.  The  following  evidence  was  given  before  tjie  Courts  in 
Victoria  in  1890  by  Marshal  Bray,  Government  Agent:  Have 
been  Government  Agent  ten  years  last  June.  Hoggan  made  ap- 
plication for  land  in  March,  1882.  I  did  not  allow  him  to  pre- 
empt. It  was  just  an  informal  application  to  pre-empt  or  purchase 
When  he  made  that  appucation  I  refused  it. 

H.A.B.  Q.  734.         Q.  734.     On  leceiving  the  application   did    you   write    for 
instructions  to  Victoria?     A.     I  did  not. 

19.  An  interesting  letter  from  the  Government  Agent  to  the 
Surveyor-General,  Mr.  Gore,  extracts  of  which  are  as  follows: 

Nanaimo,  B.  C,  Sept  7th,  1885. 

Journal.,  1886.  (i).     SiR:     I  havc  the  honor  to  acknowledge  receipt  of  your 

letter  fromF.  G.  Richards,  jr.,  enclosing  a  copy  of  letter  from  C.  C. 
McKenzie  in  reference  to  D.  Hoggan's  application  to  record  land 
in  the  Government  Reserve,  north  and  joining  Newcastle 

TOWNSITE. 

(2).  My  letter  of  instructions  dated  the  2oth  May, 
1884,  in  reference  to  my  issuing  records  for  Island  Railway  Lands 
was  to  the  effect  that  I  should  not  issue  any  records  of  any  land 
embraced  in  townsites  or  Government  reserves,  and  when  the  Hon. 
Mr.  Smithe  was  up  here  last  fall,  he  gave  me  instructions  to  the 
same  effect,  and  told  me  not  to  issue  any  records  for  any 
(3)  land  IN  Newcastle  Townsitic  or  the  Government 
Reserve  to  the  north  of  same  until  I  received  instructions 
from  the  Government  to  do  so.  Several  parties  have  applied  to 
me  to  pre-empt  in  this  same  reserve,  and  I  have  informed  them 
that  until  I  received  instructions  I  cannot  issue  records  for  any 
land  included  in  said  reserve. 

(4).  /  itiformed  Mr.  Hoggan  of  this  and  told  him  as  soon  as 
the  land  was  ofenjor  -pre-emption  1  would  let  him  know^  so  that  he 
could  get  in  his  application  at  once. 

(5)-  *  *  *  Now  he  did  not  occupy  said  land  until  after 
date  of  his  application  filed  in  this  office,  19th,  March,  1882.   *   * 

(6).  And  to  follow  the  Land  Act,  Hoggan  has  never  strictly 
occupied  the  land  he  claims,  as  he  has  never  lived  on  any  portion 
of  the  land,  either  himself,  his  agent,  or  his  family;      *     *     *     » 

(7).  Please  to  inform  me  if  this  reserve  is  likely  to  be  thrown 
open  soon  for  settlement,  as  James  Harvey  (Dunsmuir's  son-in-law) 
has  also  made  application  for  some  land  in  this  reserve. 

I  have,  &c., 

(Signed)    M    BRAY, 
W.  S.  Gore,  Government  Agent. 

Surveyor-General, 

Victoria,  B.  C. 
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20.  To  understand  the  above  letter  it  must  be  considered 
that  the  departu'eut  are  commencing  to  let  the  settlers  down  easy. 
The  application  of  Hoggan's  reads;  "Hounded  on  the  south  by 
the  Newcastle  Townsite  and  Government  Reserve."  Not  applying 
for  land  in  Government  Reserve  as  will  be  seen  later.  Hoggan's 
land  not  yet  considered  on  townsite,  but  adjoining. 

This  is  a  fruitful  letter  and  supports  tuo  evidence  of  Hoggan 
before  the  Courts  later  on  in  every  particulai,  making  due  allow- 
ance for  pres.sure.  It  proves  the  absolute  f  .Isity  of  the  statement 
referred  to  by  the  trial  judge,  namely:  'Tha;  leave  was  refused 
becau'-e  the  land  was  part  of  the  Newcastle  Tovjisite  Reserve. "  "•*-^-  ^-^'^ 
MuOii  and  all  as  the  learned  judge  might  hav  wanted  him  to  say 
so,  and  although  Mr.  Bray,  according  to  his  own  letter,  proved 
himself  to  be  an  extremely  pliable  witness,  yet  he  did  not  make 
use  of  such  a  statement,  even  in  evidence. 

The  strength  of  the  argument  in  support  of  "reserve''  will 
be  seen  on  consideration  of  the  fact  that  there  appears  to  have 
been  nothing  in  the  Land  Office  at  Nanaimo  to  indicate  to  the 
Government  AgeuL  that  there  was  any  other  reserve  than  the  ^ 

townsite  and  sub^fftlmtfti  lots,  known  in  the  District  as  the  Town-  l4(/(^u4b^^ 
site  and  Government  Reserve,  containing  in  all  114.62  acres  while, 
when  the  case  was  up  in  Victoria  in  1890  the  strong  arguments 
were  based  on  the  land  registry  at  Nanaimo.  There  was  nothing 
in  Victoria  to  show  otherwise  than  that  those  alleged  reserves 
remained  "proposed  reserves,"  as  slipped  from  the  learned  judge 
during  the  trial. 

(2).  Letter  of  instructions  not  to  issue  records  of  Island  Rail- 
way Lands  in  question  dated  20th  May,  1884,  and  also  verbal 
instructions  to  the  same  eflFect. 

It  will  be  noticed  that  the  instructions  were  not  given  because 
of  an  existing  reserve,  but  with  the  expectation  of  being  permitted 
bv  the  Dominion  authorities  to  so  make  the  reserve,  as  will  be 
shown.  The  instructions  wev,;  temporary  and  not  such  as  would 
be  given  in  case  of  a  reserve. 

Again,  even  the  Chief  Commissioner,  according  to  instjnic- 
tion.s,  acknowledges  the  alleged  "Government  Reserve"  to  be 
distinct  from  the  townsite  and  to  the  north  of  same. 

(4)  According  to  Bray's  own  letter  te  encouraged  Hoggan 
that  he  would  get  the  land  after  having  received  his  application 
three  years  previous. 

(5).  After  having  swirn  to  the  contrary,  1890,  Bray  in  his 
letter,  1885,  admits  that  the  application  of  Hoggan  was  filed  in 
the  Land  Office  in  1882,  as  testified  by  Hoggan  Ji  1890. 
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(6)  As  to  the  statement  that  ' '  neither  Hoggan,  agent  or 
family  never  have  lived  on  the  land." 

At  the  time  Bray  wrote  this  letter,  Sept.  1885,  Hoggan,  his 
mother  and  her  family  all  lived  together  on  the  land — in  all  about 
fourteen  persons. 

(7).  Like  Mr.  B.  W.  Pearse,  Assistant  Surveyor-General  in 
1870,  like  Smithe,  Chief  Commissioner  of  Lands  and  Works  in 
1883,  when  he  recognized  Waddington  as  a  squatter.  Mr. 
Bray,  who  had  for  years  been  Government  Agent  at 
Nanaimo,  could  not  see  any  reason  why  the  lands  in  question 
should  be  withheld  from  settlement  for  agricultural  purposes. 

21.  Although  the  Government  Agent  in  1890  testified  that 
he  did  not  receive  any  application  from  Hoggan,  yet  we  find  in 
another  letter  written  by  the  same  Mr.  Bray,  an  1  dated  at  Nanaimo, 
B.  C,  Feb.  19th,  1886,  enclosing  the  application  from  Hoggan 
and  others,  and  requests  the  Surveyor-General,  Mr.  Gore,  to  return 
them  as  they  may  be  of  service  in  this  office  in  the  event  of  the 
land  being  thrown  open. 

Knowing  the  facts  as  he  did,  that  those  letters  and  applications 
had  all  been  laid  before  the  Select  Commit  lee  on  Public  Lands 
and  all  published  in  the  Journals  of  the  Legislature,  1886,  is  it 
possible  that  the  Government  Agent  would  have  so  openly  com- 
mitted himself  had  strong  pressure  not  been  brought  to  bear  on 
him  and,  without  assurance,  from  a  reliable  source  that  the  Ses- 
sional Papers,  Journals,  and  even  official  copies  of  public  docu- 
ments, would  be  successfully  objected  to  before  the  Court  ? 

22.  Comparisons  are  made  between  the  price,  $5  per  acre 
paid  by  Waddington  and  others  and  the  $1  per  acre,  tor  which  the 
settlers  on  lands  in  question  claimed  160  acres.  It  is  to  be  con- 
sidered that  lands  in  question  at  $75  per  acre,  including  timber, 
minerals  and  all  substances  whatsoever,  would  have  been  at  that 
time  a  lower  price  than  $1  per  acre,  v/ith  only  a  perpetual  right  to 
till  such  portions  of  the  soil  as  the  Esquimalt  and  Nanaimo  Hail- 
way  Company  should  not  at  any  time  require. 

23.  Throughout  the  entire  judgments  all  references  to  the 
land  in  question  are  either  not  founded  on  evidence  or  fact  or  they 
are  made  in^anner  to  convey  the  impression  that  such  lands  hau 
a  value  other  than  for  agricultural  purposes. 

BEFORE  THE  COURTS  IN  1890. 

24.  Mr.  Gimmell,  a  farmer,  testified  that  in  1882  the  land 
was  not  considered  valuable. 

I  i       HAu   Q.300,         25.     C.  C.  McKeuzie,  ex-M.  P.  P:  for  Nanaimo:     The  laud 
3°»  in  question  was  not  valuable  in  1885.     The  town  lots  in  fact  had 
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no  value  up  to  the  time  the  Esquiraalt  and  Nanaimo  Railway 
Company  began  to  sell  lots  in  Newcastle  Townsite,  about  1888. 

26.  Marshal  Bray,  Government  Agent:     Since  1884  the  lots  ha  b.  q.  744, 
increased  in  value.     Before  that  property  was  not  of  nmch  value. 

It  will  be  noticed  that  Bray  is  speaking  of  the  so-called 
' '  Town  ' '  known  as  ' '  Townsite, ' '  whicli  even  up  to  the  time  of 
the  trial  was  inhabited  only  by  Indians. 

27.  Sir  Joseph  Trutch :     Q.     Do  you  know  that  this  is  still  ^■^•»-  Q- 7°>. 
open  land  here — unoccupied?     A.   I  don't  know  anything  about  it. 

Q.     Are  there  any  houses  on  what  is    called  the   townsite?  h.a.b.  q.  702. 
(town).     A.     Yes. 

Q.     How  many?     A.     Very  few.  h.a.b.  q.  703. 

Q.     Have  you  any  idea  how  many?     A.     Well,  I  could  not  h.a.b.  q.  704. 
tell  you  how  many. 

Q.     Are  there  any  white  people  living  there?     A.     I  don't "•^•^-  2-7°5- 
know. 

y.     Do  you  know  that  what  few  people  are  living  there  are  ha  b.  5.2.706. 
Indians?     A.     I  don't  know  anything  about  it.     I  really  don't 
know  who  is  living  there.     I  know  there  is  an  Indian  rancherie  on 
part  of  it.     I  have  seen  that  from  the  water  frequently. 

Now  the  land  occupied  by  Hoggan  is  altogether  outside  this 
uninhabited  so-called  ' '  town, ' '  which  should  be  sufficient  evidence 
(as  it  was  to  the  Government  Agent)  that  such  lands  were  to  be 
considered  as  being  agricultural  lands  only. 

38.  An  extract  from  Commissioner  Rothwell's  Report, 
whe-ein  he  lays  great  weight  on  the  information  supplied  the 
Department  of  the  Interior  by  the  Hon.  (now  Sir)  Joseph  Trutch, 
then  resident  agent  of  the  Dominion  Government  at  Victoria. 
The  following  is  given  as  evidence  that  the  entire  land  in  question 
was  to  be  laid  off  in  town  lots.     It  is  to  be  considered : 

(i).  That  the  statements  were  made  by  an  every-day 
auctioneer. 

(2).     That  said  statements  were  only  verbal  and  made  in  i860 

(3).  Tnat  said  statements  depend  entirely  on  the  memory  of 
Mr.  Trutch. 

(4).  The  nature  of  Mr.  Trutch' s  memory  as  exhibited  before 
Courts  in  1890. 

(5).  That  said  alleged  statements  as  others  made  by  the  same 
gentleman  were  never  carried  into  efifect. 
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Rcthweii's  "After  public  notice,  sales  by  auction  of  those  lots,  or  a  part 

nor  21,  ^jjgj.gQf^  were  held  at  the  Land  Office,  Victoria,  and  at  the  Court 
House,  Nanainio,  at  which  sales  a  plan  of  tb.e  town  named  there- 
on, 'Newcastle  Town,'  was  exhibited,  on  the  faith  of  which, 
and  on  the  understanding  of  the  statements  of  the  auctioneer,  that 
the  whole  remainder  of  this  reservation  would  in  due  course  be 
also  laid  out  into  lots  and  oflFered  for  sale  'from  tims  to  time — 
these  lots  sold  were  purchased.'  " 

The  following  evidence  given  so  soon  after  the  report — of 
which  the  aforementioned  is  an  extract — will  furnish  interesting 
food  for  reflection.     Sir  Joseph  Trutch  called  and  sworn: 

H.A.B.  Q.674.  Pooley  to  witness:     Q.     Do  you  remember  in  the  year  i860, 

or  thereabouts,  attending  any  sale  held  by  the  Government  of  lots 
at  Newcastle.     A      I  do.     I  attended  a  sale  and  bought  four  lots. 

H.A.n.  Q.680.  Q      When  you  saw  that  plan  exhibited  at  that  sale  did  you 

consider  that  all  the  land  on  the  plan  was  included  in  Newcastle 
Townsite  ? 

Objected  to  by  Mills. 

H.A.B.  Q.  681.         Q.     Did  you  recollect  whether  any  remarks  were  made  by  the 
auctioneer  at  that  sale? 

Mills:     I  object  to  that 

Pooley:     He  was  the  Government  Agent 

Mills:     His  instructions  are  in  writing. 

Witness:     Remarks  were  made  by  the  auctioneer. 

Richards:  The  auctioneer  was  simply  employed  to  sell  the 
lands,  not  to  bind  the  Government 

Court:  Your  objection  may  appear  quite  clear  when  the  next 
question  is  put.  Merely  the  fact  of  the  auctioneer  having  made 
remarks  is  harmless. 

Pooley :  That  is  the  point  I  should  like  to  argue  with  Your 
Lordship,  because  he  is  an  agent  of  the  Government.  I  have 
asked  Sir  Joseph  Trutch  whether  the  auctioneer  at  that  time  made 
any  remarks  with  regard  to  this  plan. 

Court:  And  I  asked  Mr  Richards  to  wait  until  you  asked 
the  next  question,  that  is  all. 

Pooley  (to  witness):  Q.  Do  you  recollect  what  they  were'^ 
A.  No.  I  could  not  tell  positively  what  they  were,  ff  you  refer 
me  to  any  particular  remark  I  might  remember  it. 
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As  a  witness  Sir  Joseph  was  exceedingly  accommodating,  for 
he  appeared  perfectly  willing  to  allow  Mr.  Pooley,  who  may  not 
have  heard  the  statements  made  at  all  to  hear  them  now  for  him, 
thirty  years  after  the  auctioneer  had  spoken.  This  farce,  to  put  it 
mildly,  confirms  our  contention  throughout.  Was  Sir  Joseph 
drawing  a  salary  to  give  such  advices  to  the  Dominion  Govern- 
ment as  Mr  Pooley  might  be  required  by  the  Esquimalt  and 
Nanaimo  Railway  Company  to  communicate  through  him  ? 

29.     Q.     When  occupying  the  position  of  Chief  Commissioner  H.A.B.  gees. 
of  Lands  and  Works,    were  any    applications  made  for  leave  to 
purchase  or  pre-empt  this  land  or  any  portion  of  it  ?     A.     Yes. 

Q.     Were  these  applications  allowed  ?     A.     One  application  «  a. b.  q  689. 
was  allowed  during  my  absence  from  the  Colony. 

Q.     What  application  was  that  ?     A.     Mr.  Waddington's.        h.a.b.  Q.690. 

Q.     Do  you  know  how  many  acres  he  was  allowed  to  pur-  h.a.b.  g.  691. 
chase  ?     A.     Twelve  acres. 


Q.     Did  he  wish  to  purchase  more  ? 
chase  more. 


A.     He  wished  to  pur-  h.a.b.  q,  697. 


Q.     Did   you  allow  him  to  purchase  more  ?     A.     I  recom-  h  a.b. 
mended  that  he  should  not  be  allowed  to  purchase  more  land. 

If  vSir  Joseph  had  not  answered  question  689  as  he  did,  the 
entire  evidence  goes  to  show  that  application  was  made  by  Wad- 
dington  (as  stated  in  his  evidence,  Q.  11)  for  twenty  acres  of  laud. 
It  would  appear  by  the  evidence  of  Sir  Joseph  himself  that  he  had 
considered  that  application  and  recommended  that  only  twelve 
acres  be  allowed  instead  of  twenty.  It  would  appear  by  his  last 
answer  to  question  (not  qroted)  693  that  he  was  struck  with  the 
nature  of  his  own  evidence. 

Now  sir,  notwithstanding  question  689,  I  refer  to  other 
valuable  evidence  on  this  point : 

30.  There  were  nine  letters  between  Samuel  Waddington 
and  the  Lands  and  Works  Department  on  this  question  that  were 
laid  before  the  Select  Committee,  1886.  The  first  letter  I  find  is 
dated  November  2nd,  1870,  wherein  Waddington  applies  to 
increase  his  quantity  to  twenty  acres  as  originally  applied  for.  If 
this  was  an  open  transaction  where  is  the  original  application  for 
the  twenty  acres  and  the  correspondence  showing  the  agreement 
to  purchase  price  and  sale  by  the  Department  ?  If  as  reason- 
ably to  be  expected  there  were  such  correspondence,  why  was  it 
not  brought  down  before  the  Select  Committee  ?  The  application 
could  scarcely  have  been  cut  down  in  the  Surveyor-General's 
Department  for  we  find  the  following  letter  : 
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Victoria,  B.  C,  Nov.  7th,  1870. 

31.  Sir  : — In  reply  to  your  letter,  dated  2nd  inst,  I  have  tliej 
honor  to  inform  yon  that  I  see  no  objection  to  your  increasing! 
your  quantity  as  shown  on  rough  sketch,  upon  your  getting  yourl 
land  surveyed  and  paying  for  the  same  at  the  rate  first  agreed [ 
upon. 

B.  W.   PEARSE, 
Assistant  Surveyor-General. 
Samuel  Waddington, 
Nanaimo,  B.  C; 

32.  Waddington  afterwards  received  a  letter  from    Trutch 
dated  Dec.  2nd,  1870,  wherein  the  permission  by   Pearse  is  can- 
celled and  further  sale  deterred  until  the  spring,  when  the — never! 
fulfilled — promised  survey  would  be  made.      In  that  letter  Trutch 
does  not  .suite  that  the  application  was  entertained  in  his  absence; 
but  it  was  the  Government  who  had  made  a  special  arrangement! 
in  his  case.     That  would  explain  the  reason  as  to  why  the  Sur- 
veyor-General  was   unaware   of  the   reasons  for   the   limitation. 
Who  then  in  the  Government,    excepting  Mr.  Trutch,  had  the  I 
authority  to  consider  the  application,   make  the  reduction    from 
twenty  to  twelve  acres  and  authorize  the  sale  to  be  made.     The 
entire  facts  bear  the  construction  that  instead  of  the  application  in 
the  first  instance  having  been  made  in  the  absence  of  the  Chief 
Commissioner,    Mr.  Trutch,   as  stated  in  evidence;    there  was  af 
special  arrangement  in  this  case  as  stated  by  himself  in  his  letter, 
and  that  himself  and  the  Governor  were  the  only  persons  con- 1 
suited.     After  his  return  from  Eastern  Canada  he  found  that  the| 
extention  of  grant  had  been  made  which  he  disallowed. 

33.  The  answer  to  question  689  is  the  strongest  argument  yet 
produced  against  the  contention  of  a  reserve.     If  Mr.  Trutch  had 
died  while  absent,  Mr.  Waddington  and   other  applicants  would] 
have  got  any  land  they  might  require  in  this  as  any  other  locality, 
as  there  was  nothing   in  the  Lands  and  Works  Department  to| 
indicate  any  such  reserve. 

34.  It  has  been  shown  that  on  May  20th,  1884,  the  Govern- 
ment Agent  at  Nanaimo  was  instructed  not  to  issue  records  of  j 
lands  in  question  until  further  advised. 

35.  On  June  3rd  following  the  Hon  C.  E.  Pooley  wrote  the 
Minister  of  Railways  and  Lands  at  Ottawa,  by  direction  of  the 
Railway  Company,  asking  to  be  allowed  to  reserve  lands  in  ques- 
tion for  townsite  purposes,  and  requesting  that  the  matter  be 
placed  before  the  Dominion  Government  at  the  earliest  conveni- 
ence, with  a  view  to  having  the  necessary  authority  granted  and 
arrangements  made. 
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36.  On  the  nth  of  the  same  month  the  Chief  Commissioner o.  c.  Page4. 
of  Lands  and   Works  of  the  Province  followed  up  the  letter  of 
Pooley  with   one  from  himself,  stating  that  the  Government  of 
Ikitish  Columbia  approves  of  the  proposition  and  considers  it  in 

the  interest  of  settlement  that  the  proposed  arrangement  be  made. 

37.  Mr.  H.  M.  Fessault  in  his  report  in  connection  there- 
with clearly  shows  that  the  Government  of  British  Columbia  were 
to  be  the  agents  of  the  Government  of  Canada  for  administering 
the  lands  for  the  purpose  of  settlement  and  that  all  lands  previously 
set  apart  for  railway  purposes  were  open  for  settlement,  and  that 
the  lands  in  question  herein  form  part  of  the  lands  vested  in  the 
Dominion  Government  by  an  Act  of  the  Legislature  of  British  ~ 
Columbia  and  therefore  the  assent  of  the  Governor-General  in 
Council  will  be  required  ;  but  it  appears  to  me  that  before  such 
assent  is  asked  for  a  letter  might  be  ser.t  to  the  Ch"ef  Commis- 
sioner of  Lands  and  Works  of  British  Columbia  requiring  him  to 
obtain  from  the  Company  a  general  map  or  plan  showing  the 
locations  of  such  townsites  and  other  information,  together  with 
the  statement  as  to  whether  any  portion  have  been  and  are  already 
occupied  by  squatters,  etc.,  and  all  such  information  as  may 
stitisfy  the  Government  of  Canada  as  well  the  Government  of 
British  Columbia  that  the  assent  of  the  Governor  in  Council  can 
he  safely  given  to  the  proposed  arrangements. 

The  settlers  are,  however,  not  aware  that  either  the  Railway 
C'ompany  or  the  Chief  Commissioner  have  ever  forwarded  the 
required  information,  although  the  entire  lands  in  question  were 
occupied  and  Improvements  made  to  the  extent  of  thousands  of 
dollars. 

38.  This  matter  was  further  dealt  with  from  the  Department  o.  o.  Pages  4-5 
of  Justice,  Ottawa,  July   21st,   1884,   and    after  referring   to  the 
vStatutes  governing   these   lands,    concludes   with    the   following 
extract: 

"I  find  nothing  in  the  agreement  or  in  the  Act  which 
authorizes  the  Government  to  consent  to  any  of  the  lands  being 
reserved  for  townsites,  and  without  such  authority  I  am  of  opinion 
that  the  Government  of  Canada  have  no  right  to  give  such  con- 
sent. 

"GEORGE  W.  BURBIDGB, 
A.  P.  Bradley,  Secretary.  "  D   M.  J." 

39.  It  has  been  stated  (by  the  Colonist)  that  this  is  a  matter 
for  the  Dominion  Government;  that  the  Provincial  Government 
were  only  the  agent  acting  for  the  Dominion.  If  that  is  correct, 
why  did  the  agent  over-ride  the  owner?  The  Provincial  Goveru- 
nieut  have  a  work  to  undo, 
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40.  The  Railway  Company,  not  satisfied  with  their  agree- 
ment, sought  to  acquire  by  stealth  the  rights  of  the  agricultural 
settlers.  With  such  a  decision  on  the  part  of  the  owner  (the 
Dominion  Government)  the  duty  of  the  agent  (the  Provincial  Gov- 
ernment) was  clear.  The  letters  of  both  Pooley  and  Smithe  are  in 
themselves  absolute  proof  that  they  had  no  right  to  issue  such  an 
order  forbidding  any  of  the  railway  lands  from  being  open  to  pre- 
emption record. 

41.  The  settlers  had  existing  rights  from  the  fact  that  they 
held  peaceable  "possession  with  the  full  knowledge  and  consent  of 
the  Government,  and  had  made  improvements  to  the  extent  of 
thousands  of  dollars  before  the  Railway  Company  was  formed  or 
the  Settlement  Act  passed,  and  with  a  full  knowledge  of  these 
facts  the  clause  in  said  Act  pertaining  to  squatters  on  Island  Rail- 
way Lands  was  specially  framed  to  cover  two  settlers 

42.  The  Act  covering  railway  lands  on  the  Mainland  made 
full  provision  for  these  squatters  who  had  been  induced  to  settle  on 
the  land  up  to  the  time  of  the  passing  of  the  said  Act,  but  in  the 
clause  governing  squatters  on  Island  Railway  Lands  it  required  a 
one  year,  eleven  months  and  nineteen  days  occupation  previous  to 
the  passing  of  the  Act,  1883,  before  they  could  claim  a  squatter's 
rights. 

Seeing  that  one  having  settled  at  any  time  after  the  passing  of 
the  Act  would  be  in  no  different  position  from  one  who  had  settled  [ 
any  length  of  time  previous,  one  is  led  to  wonder  why  a  difFerentj 
clause  had  been  introduced  for  the  Island. 

It  will  be   found  that  David  Hoggan  had  settled  on  the  land  | 
one  year,  eight  months  and  twenty-one  days  previous  to  the  pass- 
ing of  the  Settlement  Act,  so  it  is  clear  that  had  the  stipulated  I 
time  been  one  year  previous  to  the  passing  of  the  Act  it  would  not  I 
shut  Hoggan  out  from  the  double  claim  of  being  a  squatter.     If| 
two  years  had  been  stipulated,  then  when  the  Dominion  Act,  1884, 
became  the  governing  Act  Hoggan  would  still  come  in  as  a  squat- 
ter, hence  the  necessity  to  state:     "One  year  prior  to  the  ist  day 
of  January,  1883."     It  looked  better. 

One  provision  like  this  might  pass  as  an  accident,  but  we 
find  the  act  governing  railway  lands  on  the  Mainland  allows  any 
one  who  has  made  substantial  improvements  the  right  to  come  in 
as  a  squatter,  but  on  Island  Railway  Lands  substantial  improve- 
ments cut  no  figure.  A  continuous  occupation  for  one  year  prior 
to  the  date  mentioned  is  required  to  entitle  one  to  the  rights 
accorded  squatters.  Why  all  this  twisting  of  the  law  ?  We  find 
that  Samuel  Waddington,  who  had  made  substantial  improve- 
ments on  the  land  he  was  improving  and  had  applied  for,  had 


^5 

lived  on  the  twelve  acres  purchased  in  1870,  and  which  was 
bounded  on  three  sides  by  the  land  applied  for.  This  slight  of 
hand  piece  of  legislation  has  answered  its  purpose  thus  far,  but  I 
desire  to  call  the  attention  of  the  Government  to  Section  26  of  the 
Act  governing  those  lands. 

"  The  existing  rights  (if  any)  of  any  persons  or  corporations 
in  any  of  the  lands  so  to  be  acquired  by  the  Company  shall  not  be 
affected  by  this  Act." 

Also   to    Section    5   of    the   same   agreement.:     ''Provided, 
always  that  the  Government  of  Canada  shall  be  entitled  out  of 
such  excepted  tract  to  lands  equal  in  value  to  those  alienated  up  to 
the  date  of  this  Act  by  Crown  Grant,  pre-emption  or  otherwise, 
within  the  limits  of  the  grant  mentioned  in  Section  3  of  this  Act. 
I  submit  that  the  last  two  clauses  quoted  throws  aside  this  enact- i-auner  in 
ment  to  cover  two  persons  and  makes  the  Act  governing  the  Island  4177.^'  ' 
the  same  as  that  governing  the  Mainland  in  that  respect ' ' 

The  following  extracts  are  from  the  Railway  Company's  deed  : 

"  And  whereas  by  section  five  of  the  said  Act  it  was  provided 
that  the  Government  of  Canada  should  be  entitled  out  of  such 
excepted  tract  (north  of  Seymour  Narrows)  to  lands  equal  in  extent 
to  those  alienated  up  to  the  date  of  said  Act  by  Crown  Grant,  pre- 
emptor  or  otherwise  within  the  limits  of  the  grant  mentioned  in 
the  said  section  three. 
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"  And  whereas  by  section  six  of  the  Act  it  was  provided  that 
the  grant  mentioned  in  section  three  of  the  said  Act  shotild  not  in- 
clude any  lands  then  held  under  Crown  Grant,  lease,  agreement  for 
sale,  or  other  alienation  by  the  Crown,  nor  should  it  include 
Indian  Reserves  or  Settlements  or  Naval  or  Military  Reserves." 

45.  If  the  above  clauses  will  not  exclude  lands  settled  on 
prior  to  the  passing  of  the  Settlement  Act,  1883,  from  passing  to 
the  Dominion  Government,  the  following  should: 

<'  And  whereas  by  section  twenty-six  of  the  said  Act  it  was 
provided  by  the  existing  rights,  if  any  persons  or  corporations  in 
any  of  the  lands  so  to  be  acquired  by  the  Company  should  not  be 
affected  by  the  said  Act  nor  siiould  it  affect  Military  or  Naval 
Reserves. ' ' 

46.  The  object  of  section  five  was  to  secure  for  the  contrac- 
tors the  full  amount  of  the  land  it  was  originally  intended  that 
they  should  receive.  Sections  6  and  26  provide  for  all  settlers  who 
have  gone  on  any  of  the  railway  lands  during  the  alleged  lock-up 

(Mills  declares  there  was  never  any  reserve  on  railway  land)  and  as  Hansard,  1S91. 
the  contractors  were  to  get  lands  in  lieu  of  the  alienations,  they^^**^'" 
also  acquired  the  minerals.     There  is  no  provision  that  the  s^id 
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contractors  shall  receive  minerals  under  any  lands  not  to  be 
acquired  by  them,  so  it  remains  clear  (notwithstanding  the  clause 
referring  to  squatters)  that  whether  said  lands  were  ever  reserved 
or  not;  that  all  persons  who  had  existing  rights  prior  to  the  pass- 
ing of  the  Settlement  were  to  be  treated  as  pre-emptors  or 
purchasers,  or  settlers  on  ordinary  Crown  lands  and  acquired  all 
therein,  thereon  and  thereunder.  Lands  in  question  did  not  pass 
to  the  Dominion  Government,  and  it  is  th  fore  within  the  rights 
of  the  Provincial  Government  to  grant  p?  .ts  to  those  who  settled 
prior  to  passing  of  the  Settlement  Act,  ula  no  other.  The  Gov- 
ernment of  British  Columbia  being  the  creature  of  the  Esquiinalt 
and  Nanaimo  Railway  Company  has  been  the  cause  of  the 
"studdied  cold-blooded  indifference"  of  the  past. 

Respectfully  submitted. 

47.  Almost  the  entire  misconception  has  been  caused  by  the 
introduction  of  misleading  terms  used  to  designate  lands  not  in 
question  as  being  in  question,  namely:  "  Reserve  for  Public  Pur- 
poses, '  "Reserve,"  "Town,"  "Townsite,"  "Newcastle," 
"Newcastle  Townsite,"  "Suburban,"  "Newcastle  Townsite 
Reserve. " 

48.  The  facts  are:  In  i860  F.  W.  Green  agreed  to  survey 
into  town  and  suburban  lois  a  tract  of  land  to  the  north  and 
adjoining  Nanaimo  City,  said  tract  containing  114.62  acres  and 
named  on  the  map  prepared  by  him  "Newcastle  Town." 

49.  By  referring  to  the  agreement  it  will  be  found  that  the 
80  lots  were  to  be  known  as  the  town  and  the  25  lots  ranging  to 
upwards  of  six  acres  each  were  called  the  suburban  lots,  or  com- 
monly known  to  residents  in  that  vicinity  as  ' '  Townsite ' '  and 
"  Government  Reserve." 

50.  The  only  official  map  of  any  of  the  1,074  acres  is  the 
one  prepared  by  Green  in  i860,  containing  114.62  acres. 

51.  Excepting  the  724  acres  that  has  been  called  a  reserve 
for  public  purposes  the  other  names  all  apply  only  to  the  114.62 
acres,  and  not  rightly  to  that,  for  in  1874  the  town  ot  Newcastle 
was  taken  into  Nanaimo  City  limits,  and  in  1875  the  first  taxes 
paid  on  said  lands  were  paid  to  Nanaimo  City,  the  balance  were 
sold  by  the  City  for  taxes  (Government  lots  excepted). 

52.  There  has  been  no  survey  gazetted  of  the  balance  of  the 
1074  acres  as  required  by  42  of  Act  144  Revised  Statutes  of  British 
Columbia,  187 1,  also  by  Section  60  of  British  Columbia  Land  Act, 
1875,  and  by  Section  31  of  British  Columbia  Land  Act,  1884,  for 
the  reason  as  stated  by  the  Surveyor  General,  Mr.  Gore,  that  there 
has  been  no  survey  made,     There  can  therefore  be  no  official  map, 
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By  following  the  evidence  of  Gore  before  the  Select  Commit- 
I  tee  1886,  and  before  the  Courts  in  1890,  the  force  of  so  many 
names  will   be  apparent.     They  all  apply  to  the  11462  acres, 
[except  "  reserve  for  public  purposes  " 

Gore  produced  an  examined  copy  of  the  official  plan  of  the hab.  s66-s^- 

I  Newcastle  Townsite  Reserve. 

*'Mr.  Pooley  :     Witness  produces  the  official  map  of  the  landu.A.u.  581. 
I  known  as  Newcastle  Townsite" 

Que&     You  produce  a  copy  of  what  is  called  the  official  map 
\of  the  town  of  Newcastle "{     A.     Ye& 

Gore  :     The  land  colored  red  upon  this  {Moggati's  plan)  does  h.a.b.  654. 
I  not  cover  the  same  ground  that  is  marked  ^^  Newcastle ''^  on  this 
I  plaa 

54.  Seeing  that  Commissioner  Rothwell  and  the  various  judges    . 
I  allowed   themselves   to  be  misled  on  this  point,  I  beg  leave  to 
[point  out  the  true  character  of  the  Surveyor-General  as  a  witness. 

In  answer  to^  question  by  Mr.  Raybould,  M.  P.  P..  in  1886,  ^^t  '"^" 
I  Mr.  Smith,  Chief  Commissioner  of  Lands  and  Works,   stated  : 
"The  Newcastle  Reserve  contains  724  acres." 

Before  Select  Committee.     Pooley  to  Gore  :     What  quantity  journals,  isse. 
of  land    is  contained   in   the  Newcastle    'lownsite  Map  f       A.  ^"'" 
About  648  acres. 

Beaven  to  Gore  :  What  is  the  acreage  surveyed  into  lots  as 
the  Nezvcastle  To-vmile  map  deposited  in  the  office  ?  A.  About 
126.63  acres  were  laid  out  in  lots  and  streets,  including  twelve 
acres  sold  to  Samuel  Waddington  6th  October,  1871.  (Grossly 
misleading. ) 

Gore  to  Beaven  :      Green's  survey  is  114.62  acres,  including  jonrnaii,  1886. 
streets,  but  not  including  twelve  acres  sold  to  Waddington.  ^' 

Gore :     The  Newcastle   Townsite  map  above  referred  to  was  roumais,  1886. 
made  by  W.  F.  Green  in  i860.  ^™- 

Stanhope    Farwell,    Surveyor-General    (1873)    to    Beaven  :/«""••'•. »»«. 
"There  is  no  other  official  map  of  Newcastle   Town  except  the  one 
I  have  produced,  that  I  am  aware  of."     Submitted  by  Gore  T  wiore 
Select  Committee,  1^6. 

55.  The  following  extract  from  the  agreement  made  with  «•*•"•  *^8«  7* 
Green  in  i860  clearly  shows  what  is  meant  by   "  town  and  subur- 
ban lots"  :     *' The  suburban  lots  to  be  laid  out  and  marked  as 

agreed  above  for  the  town  lots  (80  of);  and  the  main  road  through 
the  said  suburban  lots  to  be  coatinued  through  the  town  as  shown 
to  the  water." 
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56.  A  proper  understanding  of  this  matter  will  show  the 
greater  part  of  the  judgments  to  apply  to  the  town  and  suburban 
lands  and  not  to  the  unsurveyed  lands  outside  as  applied  for  by  the 
various  settlers. 

The  misunderstanding  arose  through  the  misleading  answers 
throughout  the  evidence  of  the  Surveyor-General,  both  before  the 
Select  Committee  and  the  Courts,  as  will  be  seen  by  the  following: 

57.  Gore  produced  before  the  Courts  an  examined  copy  of 
the  map  of  the  Town  of  Newcastle. 

Court  to  witness:  Show  the  land  included  in  that.  A.  All 
this  land. 

Is  all  that  laud  Newcastle  Townsite  Reserve?  A.  /  have 
always  understood  it  to  be  so,  of  course  I  should  qualify  that  per- 
haps, north  of  the  Millstone  river. 

58.  Now  sirs.  As  the  entire  alleged  reserves  (containing 
974  acres,  together  with  100  acres  for  roads,)  are  north  of  the 
Millstone  river,  where  does  the  qualification  come  in?  The  Sur- 
veyor-General knows  that  a  qualification  should  have  been  made, 
but  he  does  not  make  it.  If  Mr.  Gore  would  have  answered  this 
one  question  truthfully  it  would  have  broken  down  statement  three 
of  defence,  which,  as  stated  in  judgment,  is  the  main  question  at 
issue. 


H.A.B.   996- 


60. 

lands? 


How  could  that  map  show  959. 38  acres  of  unsurveyed 


61.  If  the  Surveyor-General  believed  this  tract  to  have  been 
reserved  lands,  the  question  put  was  broad  enough  to  admit  of  an 
unqualified  answer  in  the  affirmative. 

W.A.B.  a.«4.  62.     Samuel  Waddington  testifies  before  Courts  that  he  is  at 

least  one  mile  away  from  the  town  lots  (meaning  his  twelve  acres 
surveyed  by  Mohun). 

RothweU'*  Re-         63.    The  damaging  effect  of  the  misleading  statements  of  the 
•Sf.9.*''*'^'   Surveyor-General    will  be  seen  from    "  Rothuell's    Report    on 
Hoggan's  case.     He  refers  to  Green's  survey  as  l^ing  126  acres. 

64.  Survey  of  Green,  i860,  114.62  acres  plus  12  acres  by 
Mohun  in  1890  =  126,62. 

65.  The  erroneous  statement  of  Rothwell  shows  Waddinj,'- 
ton's  twelve  acres  to  be  part  of  the  town,  whereas  he  is  a  mile 
away  from  it  That  is  precisely  what  the  Railway  Company  con- 
spired to  show,  together  with  the  assistance  of  tlio.'se  who  should 
have  acted  as  the  guardians  of  the  people's:  rights. 
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These,  and  many  others,  are  matters  that  Rothwell  was 
appointed  to  enquire  into,  and  not  to  accept  statements  unfounded 
on  facts. 

66.  Might  it  not  strike  one  as  being  entirely  out  of  reason  to 
even  think  of  planting  250  acres  of  an  Indian  reserve  in  the 
centre  of  a  townsite.  Hence  the  wisdom  of  the  Government  in 
not  executing  such  a  proposition  if  it  had  ever  been  made. 

67.  Before  the  Select  Committee,  1886,  the  Surveyor-Gen- J°««>»>». '^m. 
eral,  William  Sinclair  Gore,  testified  that  the  land  applied  for  by 
Hoggan  was  shown  on  map  of  Newcastle  Town,  114  62  acres. 

68.  Elijah  Priett,  land  surveyor,  in  1890  testified  before  theH.A.B.  343-347. 
Courts  that  the  land  applied  for  by  Hoggan  does  not  include  any 

part  of  the  town  or  suburban  lots.  "It  is  outside  of  the  town  lots 
as  shown  on  this  (his)  map,  and  not  as  they  have  marked  it  here 
(prepared  by  order  of  Pooley). 

69.  Before  the  Courts  there  was  no  evidence  to  the  contrary,  **•*■•  6»«^a5. 
and  the  Surveyor-General,  although  seven   times  was  asked  to";^!*!  65*6m. 
say  whether  the  land  applied  for  by  Hoggan  took  in  any  of  the 
townsite  or  town  lots,  yet  he  refused  to  substantiate  the  statement 

made  before  the  Select  Committee. 

70.  Although  the  statements  made  L^.ore  the  Select  Com- 
mittee by  the  Surveyor-General  in  1886  was  proved  to  be  errone- 
ous before  the  Courts  in  1890,  yet  the  entire  judgment  of  the 
Supreme  Court  of  Canada  is  based  on  the  erroneous  understanding 
that  the  land  claimed  by  Hoggan  is  part  of  the  suburban  lots 
shown  on  the  map  of  the  Towu  of  Newcastle. 

71.  Mr,  Beaven  on  hearing  Gore  state  that  the  land  applied  jouriuus,  1886. 
for  by  Hoggan  was  shown  on  the  Town  of  Newcastle,  moved  that 
Hoggan  be    invited   to    appear    before    the    Select    Committee. 
Seconded  by  Semlin  and  carried. 

72.  The  departments  at  Ottawa  had  suspended  action  on  the  ButgeMO.c.  la 
settlers  cases  awaiting  the  report  of  said  committe,  and  knowing 

the  value  of  a  good  report,  the  Hon.  C.  E.  Pooley,  Secretary  and 
Counsel  for  the  Esquimalt  and  Nanaimo  Railway  Company,  and 
being  Chairman  of  said  Committee,  failed  to  see  that  the  resolu- 
tion was  carried  out,  and  the  Hon.  Theodore  Davie,  Attorney- 
General,  Counsel  for  Esquimalt  and  Nanaimo  Railway  Company 
and  Secretary  of  the  Select  Committee  appointed  to  enquire  into 
the  grievances  of  settlers  on  Esquimalt  arid  Nanaimo  Railway  and 
other  lands,  failed  to  so  notify  David  Hoggau  as  directed  by  reso- 
lutiou  of  said  committee  to  that  effect. 

73.  Hoggan  was  therefore  not  permitted    to    successfully  o.c  page  18-19 
refute  the  erroneous  statements  made  by  the  Surveyor  General, 


so 


oumali,  }886. 


i^ 


and  on  which  George  W.  Burbidge,  Deputy  Minister  of  Justice, 
based  his  report  against  the  settlers,  every  one  of  which  statements 
were  not  according  to  fact  and  not  substantiated  in  evidence  before 
the  Courts. 

74.  The  Surveyor-General  failed  to  produce  the  most  impor- 
tant letter  among  the  correspondence,  and  in  the  face  of  the  fact 
that  a  special  resolution  was  passed  calling  for  letters  between 
stated  dates,  Mr.  Gore  appeared  before  the  committee  without  the 
letter.  On  motion  of  Beaven  the  committee  adjourned  to  the 
Lands  Department  and  found  th6  letter.  Mr.  Gore  stated  that  he 
did  not  make  a  second  search,  although  directed  by  a  special 
resoluticn  to  do  so. 

W.A.B.  Q.  173.  75.  Mr.  Gore  did  the  same  thing  before  the  Courts.  A  sub- 
poena was  delivered  to  the  Surveyor-General  demanding  that  an 
examined  copy  of  the  most  important  letter  in  Waddington's  case 
be  produced.  He  appeared  without  it  and  innocently  protested 
that  he  could  not  produce  the  original.  Later  on,  when  the 
required  copy  was  produced  by  force  of  circumstances  and  duly 
certified  to  by  the  Surveyor-General  as  being  part  of  the 
records  of  the  office,  it  was  ruled  out.  After  the  Attorney- 
General  had  cited  "Taylor"  to  show  that  certified  copies  of 
public  documents  are  admissible  as  evidence,  and  having  been 
sustained  they  apparently  had  not  the  hardihood  to  object  to  this 
letter,  but  the  Court,  equal  to  the  occasion,  calls  their  attention  to 
the  fact  that:     "  JElut  it  is  not  objected  to.      Ton  are  sitting  there  * 

H.A.B. page9o.  7^-  Justicc  Walkcu  iu  judgment  states:  *'In  1882  he  (Hog- 
ivine4«H4.  gan)  applied  at  the  Government  Land  Office  at  Nanaimo  for  leave 
to  pre-empt  the  land  he  now  claims.  That  leave .  was  refused 
because  the  land  was  part  of  the  Island  Railway  Reserve,  as  well 
as  part  of  the  Newcastle  Townsite  Reserve.  He  made  no  appeal 
to  the  Courts  here,  as  he  might  have  done  against  this  refusal." 

77.  The  above  finding  is  based  on  the  perjured  state- 
ments and  otherwise  contradictory  evidence  of  the  Government 
Agent,  Marshal  Bray,  and  goes  farther  than  even  the  evidence  of 
that  gentleman  will  permit. 

Had  the  Court  allowed  Plaintiff's  counsel  to  read  from  the 
Sessional  Papers  as  he  did  counsel  for  Defence,  the  Government 
Agent  would  not  have  felt  so  secure  in  making  what  he  knew  to  be 
false  statements. 

H.A.B.  Q.717.  78:  Evidence  of  Bray:  "I  told  him  (Hoggan)  that  this  was 
part  of  the  *  Newcastle  Reserve.'  " 

It  will  be  seen  that  the  word  "townsite "  has  been  added  by 
the  learned  justice,  and,  appearing  as  it  does  in  the  judgment,  acts 
as  a  convenience  to  the  Railway  Company. 
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79.  1  have  already  shown  that  the  name  '*  Newcastle  Towrt- 
site  Reserve"  and  other  names  were  not  real  names,  but  part  of  a 
conspiracy  for  a  desired  affect,  and  to  show  the  evidence  on  which 
the  judges  actually  do  not  base  their  judgments  i  quote  the 
evidence  of  the  chief  witness  for  the  Railway  Company,  the  Sur- 
veyor-General, William  Sinclair  Gore: 

Gore  in  answer  to  questions:  This  reserve  marked  " Govern- h.a.b.  PBge64 
ment  Reserve"  is  the  reserve  in  question  known  as  the  '*New-  '  "*' 
castle  Townsite  Reserve  "  ''A,"  included  within  that  block  is  an 
Indian  reserve  of  79  acres  as  explained  in  '*  Exhibit  N."  "  New- 
castle Townsite  Reserve  "  is  only  a  title  that  it  has  in  the  Land 
Office.  I  could  not  tell  you  when  we  began  to  call  it  by  that 
name.  I  do  not  know  where  the  tevm  * '  Reserve  for  public  pur- 
poses "  is  taken  from.  It  is  not  so  marked  on  any  of  our  maps. 
I  have  not  found  any  action  by  any  official.  Governor  of  the  day, 
Attorney-General  or  Minister  of  Lands  and  Works  setting  it  apart. 
I  am  not  aware  of  any  official  authority  for  calling  it  "  Newcastle 
Townsite  Reserve." 

81.  "Exhibit  N"   referred  to  is  simply  a  letter,  together  h.a.b.  page  64 
with  a  proposed  plan  of  proposed  reserves,  or  as  put  by  Gore  a    ^' 

plan  merely  sketched  and  not  from  actual  survey.  This  will  be 
seen  from  the  fact  on  the  sketch  "  N."  *'  B  "  is  said  to  contain 
100  acres,  whereas  a  survey  shows  40.  "C  "  is  said  to  contain  71 
acres,  whereas  a  survey  shows  131. 

82.  Mills  to  Gore:     Were  those  724  acres,  or  any  portion  of  h.a.b.  q  4i. 
them,  ever  reserved  by  a  proclamation  or  by  Gazette  notice?  (Note 

what  Gore  attempted  to  show. )  A.  It  was  reserved  by  direction 
of  thi:  Governor,  of  which  I  can  show  you  a  copy,  at  least  a  proof. 
Here  is  a  letter  with  this  memorandum,  duplicate  of  plan  sent  to 
Mr.  Dallas  with  letter  30th  March  (i860). 

Court:     You  will  notice  those  are  proposed  reserves? 

Q.     Was  that  gazetted  or  proclaimed  a  reserve  ?     A.     Idon'tH.A.B.  Q.663. 
know  that  it  was. 

Q.     But  of  your  own  knowledge  do  you  know  of  any  ?     A.  h  a.b   q  665 
No. 

Q.     And  that  was  merely  a  letter  between  the  Governor  and  ^  ^^  ^   ^  ^ 
Mr.  Pearse. 


Q.     Can  you  tell  me  whether  the  724  acres  have  ever  been 


H.A.B.    Q.667. 


surveyed?    A.     I  cannot. 

This  piece  of  land  you  call  Newcastle  Reserve — 724  acres?  h.a.b.  q.668. 
A.     I  have  not  searched  for,  and  do  not  know  of  any  gUrvey  hav- 
ing been  made  of  it 


H 
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H.A.B.  655^58.  83.  The  Surveyor-General  admitted  in  evidence  that  the 
alleged  reserves  are  not  included  in  the  list  in  answer  to  a  return 
to  an  address  to  the  Legislative  Assembly,  1873.     Page  6 

84.  In  the  face  of  the  evidence  quoted,  and  much  more  the 
learned  Justice  Walkem  in  the  case  of  Waddington  (immediately 
following  that  of  Hoggan)  states  the  following  as  "Reasons  for 
judgment." 

Owing  to  the  reporter  having  left  the  Court  when  the  judg- 
ment in  this  case,  which  was  an  oral  one,  was  given,  it  was  not 
reported  at  counsel's  request.  I  now  give  it  as  far  as  I  recollect  it, 
in  writing  for  the  purpose  of  appeal.  The  exhibits  upon  which  I 
determined  the  case,  and  which  I  had  before  me  at  the  time  were 
as  follows: 

(a)  85.  Nanaimo  District  Government  Kecord  (Exhibit  H) 
of  a  reserve  in  1855  of  724  acres  "for  public  purposes,"  250  acres 
for  Indians,  and  100  acres  for  roads — ^as  agreed  upon  between  the 
Home  Government  and  the  Hudson's  Bay  Company. 

(6)  86.  The  Crown  Colony  (V.  I.)  surveyor's  plan  showing 
the  above  reserves  as  laid  out  by  him,  by  the  tlien  Governor's 
instructions,  with  accompanying  letter  to  the  Governor  of  March 
28th,  i860,  (Exhibit  N). 

87.  When  Justice  Walker  f  made  that  statement  (d)  he  was 
fully  aware  that  there  had  been  no  survey  of  the  724  acres,  or  of 
the  alleged  250  acre  Indian  Reserve  referred  to  in  (a)  It  was 
shown  by  Court  himself  that  "Exhibit  N  "  refers  only  to  proposed 
reserves.  Gore  has  just  shown  that  "  N  "  is  merely  a  sketch  or 
proposed  plan.  The  agreement  by  Green  shows  this:  The  sur- 
vey as  per  agreement  was  to  lay  out  80  town  and  25  suburban  lots 
comprising  in  all  114.62  acres.  There  is  no  mention  of  an  Indian 
Reserve  of  79  acres  or  of  724  acres  in  the  agreement  or  in  the  plan 
prepared  by  him.  The  Indian  Reserves  "B  &  C"  as  shown  on 
sketch  form  no  part  of.  the  lands  referred  to  in  "  Exhibit  H,"  but 
are  to  the  south  of  Nanaimo. 

88.  The  following  from  the  decision  of  Justice  Walkem: 
"  In  1885,  that  is,  before  the  railway  was  complete-!,  the  Plaintiff 
again  applied  through  his  agent,  Mr.  McKenzic  and  this  directly 
to  the  head  of  the  Land  Department,  Mr.  Sniithe,  for  leave  to  pre- 
empt. Leave  was  refused  in  writ'ng  on  the  ground  that  the  land 
he  claimed  had  for  years  past  been  part  of  Newcastle  Townsi'.e 
Reserve. 

He  never  appealed  from  this  decision,  nor  did  he  make  any 
protest  in  respect  of  it  to  the  Dominion  authorities. 

89.  That  finding  is  without  foundation  on  fact  or  evidence 
and  is  absolutely  untrue.     That  Hoggan  applied  in  1885  to  t!ie 
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head  of  the  Ivand  Department  is  true,  but  that  "he  was  refused-" 
is  not  trut.  If  Court  has  read  the  evidence  before  the  Select  Com- 
mittee, 1886,  and  published  in  the  Journals  he  has  read  the  /elter 
withheld  by  Gore  (Oct.  19th)  from  the  Select  Committee,  wherein 
C.  C.  McKenzie  on  the  31st  of  Aug.,  1885,  as  agent  for  David 
Hoggan,  applied  to  Smithe,  to  which  there  was  no  reply  until 
Oct.  13th,  when  Robert  Dunsmuir,  President  of  the  Esquimalt 
and  Nanaimo  Railway  Company,  called  at  the  office  of  C.  C. 
McKenzie  at  Nanaimo,  and  in  the  presence  of  Hoggan  and  his 
agent,  C.  C.  McKenzie,  stated  that  the  Chief  Commissioner  of 
Lands  and  Works  had  submitted  their  letter  of  Aug.  31st  to  him, 
and  that  he  had  requested  Mr.  Smithe  to  delay  sending  an  answer 
so  as  to  give  him  (the  President)  an  opportunity  of  seeing  David 
Hoggan  and  his  agent  in  relation  thereto.  Mr.  Dunsmuir  oflfered 
Hoggan  fifteen  acres  of  the  land  in  question  and  all  his  improve- 
ments, amounting  to  upwards  of  $4,000. 

The  Attorney-General  (Theodore  Davie)  and  C.  E.  Pooley, 
solicitors  for  Detence,  had  this  evidence  before  them  in  1886,  when  «  *^-b  Q  93. 
they  railroaded  the  Select  Committee,  as  Chairman  and  Secretary 
of  said  Committee.  If,  on  the  other  hand,  the  Court  was  unaware 
of  these  facts  it  was  his  own  fault,  for  he  stopped  PlaintiflF  short 
in  the  middle  of  his  answer  and  said:  '*  Mr.  Pooley  objects  to  it 
in  tnto  he  objects  to  anything  coming  out  about  the  land.  Objec- 
tion sustained." 

If  that  was  a  fair  ruling,  then  Plaintiff  in  going  into  the 
Courts  at  all  went  out  of  his  latitude. 

Had  Court  not  ruled  by  far  in  excess  of  the  objection  by 
Pooley  it  would  have  been  shown  that  the  President  of  the  Esqui- 
malt and  Nanaimo  Railway  Company  had  led  the  Hon.  Thos. 
White,  Minister  of  the  Interior,  to  believe  that  Hoggan  was  being 
settled  with.  A  copy  of  a  public  notice  was  subuiitted  as  evidence  hjv.b.  Page  19 
that  Robert  Dunsmuir  had  assumed  the  control  of  lands  in  ques- 
tion, biit  it  ws^s  no  use.  C.  C.  McKenzie  wrote  the  second  letter 
Oct.  19th  following,  calling  the  attention  of  Mr.  Smithe  to  the 
fact  that  his  client  was  not  prepared  to  accept  anything  that  was 
not  just.  And  it  was  in  answer  to  his  second  letter  that  Mr. 
vSmithe  forwarded  the  refusal  in  writing  and  dated  Oct.  29tli,  1885. 

90.     Court:     "That  he  never  made  any  protest  in  respect  of 
//  to  the  Dominion  authorities.'''' 

The  facts  are  that  Hoggan,  with  other  settlers  did  protest  a.« 
follows: 

The  learned  judge  could  have  known  full  well  that  the  settlers wa.b.  q.  ioo> 
had  protested  to  Ot*->wa  for  Waddington  stated  in  his  evidence  on  two  '°'"'**' 
occasion  that  his  letters  had  gone  to  Ottawa.     Defense,  including 
Court,  were  careful  not  to  question  witness  on  that  point 
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Nanaimo,  B.  C,  Nov.  loth,  1885. 

To  the  Hon.  Thos.   White,  Minister  of  Interior  : 

91.  Sir:  I  have  the  honor  to  draw  the  attention  of  the 
Hon.  Minister  of  the  Interior  to  the  refusal  of  the  Government  of 
B.  C.  to  make  and  issue  to  Mr.  David  Hoggan  of  this  city  a  pre- 
emption record  of  160  acres  of  agricultural  land,  etc.    *    *    *     ♦ 

c.  c.  Mckenzie, 

Agent  for  David  Hoggan. 


O.C.    10-11. 


Nanaimo,  B.  C,  Sept.  21st,  1886. 
To  the  Hon.  Thos.   White,  Minister  of  the  Interior : 

92.  You  are  aware  that  our  claims  have  bten  before  you  for 
over  a  ytear  with  regard  to  the  unsurveyed  lands  adjoining  New- 
castle Townsite  in  Vancouver  Island  Railway  Reserve.  Whether 
it  is  the  fault  of  our  agent  or  the  Department  of  the  Interior  we 
cannot  tell;  we  feel  confident  that  we  have  both  law  and  justice  on 
our  side.  The  Settlement  Act  is  very  explicit  so  that  no  sophistry 
can  explain  it  away.  *  *  *  Wc  were  in  expectation  that  you 
would  have  settled  this  aflFair  on  the  occasion  of  your  late  visit  to 
this  Province,  but  beyond  seeing  a  paragraph  in  the  newspaper  to 
the  effect  that  you  had  made  Satisfactory  arrangements  with  the 
Local  Government  respecting  the  Island  Railway  L/and,  we  have 
so  far  been  disappointed  in  receiving  such  information  respecting; 
our  position  as  would  allay  our  anxiety  to  us,  and  more  especially 
so  as  Mr.  Dun$muir,  President  of  the  Island  Railway  Company, 
has  openly  threatened  that  he  has  the  money,  |ind  right  or  wrong 
we  shall  not  get  one  acre  if  it  costs  him  $10,000  Trusting  you 
will  reply  soon, 

We  are  yours  respectfully, 

SAMUEL  WADDINGTON, 
DAVID  HOGGAN, 
PETER  BRODIE. 


O.C.  II.  93.     The  Hon.  Thos.  White  then  wrote  the  Chief  Commis- 

sioner of  Lands  and  Works  for  information,  closing  his  remarks  is 
follows: 

"It  is  therefore  agreed  that  as  to  this  question  it  should ''C 
left  those'^immediately  interested  to  seek  their  remedy  before  1  c 
legal  tribiunals.  I  shall  be  glad  to  have  a  line  from  you  stati  ig 
whether  I  have  correctly  understood  the  result  of  the  conferei  ce 
that  ve  had  on  the  $ubject. 

"THOMAS  WHITE." 
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94.  The  moving  hand  appears  to  be  the  Chief  Commissioner 
of  British  Columbia  aiming  to  get  claimants  into  the  Courts. 

95.  Later  on  the  claimants  received  instructions  from  theoc.  u. 
Department  of  the  Interior  that  they  having  been  refused  by  the 
Government  of  British  Columbia  are  now  in  a  position  to  institute 
legal  proceedings  in  the  local  Courts  in  maintenance  of  any  rights 
they  possess. 

96.  Hon.  Gentlemen:     Is  the  above  not  a  successful  refutal 
tion  of  the  decision  of  the  trial  judge  in  one  respect  at  least? 

97.  The  following  is  an  extract  from  the  full  report  of  the 
Minister  of  the  Interior: 

Department  of  the  Interior,  Dec.  15th,  1885. 

Sir:  In  accordance  with  your  instructions  I  have  the  honor oc  Page  14-16 
to  report  upon  the  claims  respectively  of  David  Hoggan  and  Samuel 
Waddiugton.  *  *  *  But  in  the  meantime  I  take  the  liberty  of 
pointing  out  for  your  information  what  in  my  opinion  tends  to 
show  that  whatever  may  have  been  the  intention  it  is  more  than 
probable  that  Mr.  McKenzie's  contention  in  both  his  clients  cases 
is  well  founded.  *  *  *  It  will  be  for  the  Minister  of  Justice  to 
say  whether  the  provisions  in  Sub-Clause  i  of  Clause  7  of  the 
Settlement  Act — that  the  lands  shall  be  open  to  actual  settlers  for 
agricultural  purposes — would  have  the  effect  of  preventing  the 
Government  of  British  Columbia  from  issuing  pre-emption  records 
in  regard  to  lands  which  have  been  especially  set  apart  for  other 
than  agricultural  purposes,  even  though  such  lands  were  neither 
naval  nor  military  nor  Indian  reserves.  In  that  case  I  submit  that 
the  Railway  Compauy  would  have  no  claim  to  them  whatever,  as 
it  appears  to  me  that  only  such  lands  as  have  not  been  conveyed 
to  the  Railway  Company  are  excluded  by  the  Act  from  pre-emption 
entry.  I  respectfully  submit  that  the  papers  in  the  case  of  Mr. 
Hoggan  and  Mr.  Waddington  along  with  this  report  be  submitted 
for  the  opinion  of  the  Minister  of  Justice. 

(i).  As  to  whether  Messrs.  Hoggan  and  Waddington,  the 
Government  of  Canada  as  trustees  under  the  Settlement  Act  have 
any  right  to  interfere  between  the  claimants  and  the  Government 
of  B.  C. 

(2).  Or  have  any  power  to  compel  the  Government  of  British 
Columbia  to  grant  the  claimants  .such  pre-emption  entries. 

(3).  As  to  whether,  failing  any  action  on  the  part  of  the  Gov- 
ernment of  B.  C,  the  Government  of  Canada  is  in  a  position  to 
deal  directly  with  the  applicants  in  question. 

I  have  the  honor  to  be,  sir. 

Your  obedient  servant, 
A.  M.  BURGESS, 
Deputy  Minister  of  the  Interior. 
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96.  In  answer  to  the  report  of  Burgess,  the  same  Geo.  W. 
Burbidge  who  in  July,  1884,  as  previously  stated,  reported  as  fol- 
lows: "I  find  nothing  in  the  agreement  or  in  the  Act  which 
authorizes  the  Government  to  consent  to  any  of  the  lands  being 
reserved  for  townsites  and  without  such  authority,  I  am  of  opinion, 
that  the  Government  of  Canada  have  no  right  to  give  such  con- 
sent." I  repeat  that  this  same  Deputy  Minister  of  Justice  who 
reported  as  above  in  July,  1884,  did  on  his  report  of  April  ist, 
1886,  and  in  answer  to  three  questions  submitted  by  the  Deput^' 
Minister  of  the  Interior,  entirely  ignore  said  questions  and  without 
one  single  reference  to  any  clause  in  the  Act.  In  sup- 
port of  his  opinion  he  reports:  "I  am  therefore  of 
opinion  that  Mr.  Hoggau  has  no  right  to  a  pre-emp- 
tion record  of  'lands  in  the  Newcastle  Town  Reserve. ' '  The 
reasons  given  will  be  easily  recognized,  namely:  "It  appears 
there  were  certain  lands  which  in  1855  had  been  set  apart  as  a 
reserve  for  the  Newcastle  Townsite,  and  that  these  lands  had  a 
special  sale  for  other  purposes. ' '  Although  there  is  no  explicit 
provision  in  the  agreement  or  the  Act  referred  to  to  that  effect,  I 
think  it  is  to  be  gathered  from  the  agreement  and  from  the  Acts 
that  the  lands  which  were  to  be  open  for  four  years  from  the  igtli 
day  of  Dec,  1883,  to  actual  settlers  were  what  could  be  considered 
agricultural  lands,  and  that  under  the  agreements  and  the  Acts  no 
one  acquired  a  right  to  a  pre-emption  record  of  lands  that  had  pre- 
viously been  reserved  for  townsites,  and  which  as  such  had  a 
special  value  apart  from  their  use  for  agricultural  purposes." 


With  reference  to  Waddington's  case,  Mr.  Burbidge  (now 
Justice  Burbidge)  states:  "This  case  is  somewhat  stronger  than 
Hoggan's.  Waddiugton  had  by  the  Provincial  authorities  been 
recognized  as  a  squatter  on  lands  within  the  reserve  to  be  used  for 
agricultural  purposes,  I  would  be  inclined  to  think  that  under  the 
Acts  referred  to  he  would  be  entitled  to  a  grant,  but  it  is  not,  I 
think,  clear  that  he  has  been  so  recognized,  specially  in  view  of 
the  fact  that  his  permission  to  occupy  the  lands  for  which  he  now 
claims  the  grant  was  by  himself  returned  to  the  Commissioner  of 
Crown  Lands  and  Works. ' ' 

The  only  reason  given  as  against  the  claim  of  Waddington  is 
a  misunderstanding  on  the  part  of  the  Deputy.  By  turning  to 
the  extreme  end  of  the  Journals  of  the  Provincial  Legislature  and 
entirely  apart  from  other  correspondence  in  relfition  thereto  will  be 
found  a  letter  from  Waddington  Aug.  22nd,  1883,  explaining  the 
error.     The  introduction  reads  as  follows: 

99.  DUAR  Sir:  Our  member,  Mr.  Raybould,  showed  you  an 
agreement  of  sale  of  the  land  I  have  been  occupying  previous  to 
the  lock-up.     I  desire  to  know  (the  railway  question  is  settled) 
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whether  I  can  jKiy  for  the  land,  according  to  the  former  agreement 
and  obtain  my  Crown  Grant 

S.  WADDINGTON. 
To  the  Hon.  the  C.  C.  of  L.  &  W.  (Smithe). 

100.  On  the  27th  of  August,  1883,  Waddington  received  the 
permission  to  occupy  the  lands  as  a  squatter,  so  it  is  clear  that  the 
permission  to  occupy  as  a  squatter  was  not  returned  to  the  land 
office,  but  the  former  agreement  held  by  him  from  B.  W.  Pearse, 
Assistant-Surveyor  General. 

101.  The  above  only  goes  to  show  the  influence  against 
which  the 'settlers  had  to  contend.  If  the  Railway  Company  and 
the  British  Columbia  Government  were  not  fully  aware  that  the 
land  in  question  never  was  even  considered  to  be  any  part  of  a 
townsite,  why  did  Pooley,  representing  the  former  on  June  3rd, 
1884,  write  the  departments  requesting  that  they  be  allowed  to 
reserve  land  in  question  for  a  townsite.  If  the  land  was  already  a 
townsite,  why  the  request  to  have  it  made  as  such?  If  it  was  not 
a  townsite  already,  as  they  themselves  understood  it,  they  were  too 
late,  for  claimants  had  already  been  recognized  by  the  department 
as  settlers. 

102.  No  one  knew  better  than  the  Deputy  Minister  of  the 
Interior  the  pressure  that  was  brought  to  bear  on  the  departments 
on  the  case,  and  being  fully  satisfied  in  his  own  mind  as  to  the 
rights  of  claimants  he  lied  the  Minister  of  Justice  down  to  the 
three  questions  that  he  (D  M.  J. )  had  his  deputy  wriggle  out  of  in 
the  manner  as  explained. 

103.  When  it  had  been  learned  that  A.  M.  Burgess  had  been 
sent  out  to  British  Columbia  to  enquire  into  the  claims  of  over  one 
hundred  and  twenty-five  settlers,  what  pressure  was  brought  to 
bear  causing  the  return  of  the  Deputy  Minister  of  the  Interior 
after  he  had  got  so  far  as  Winnipeg? 

104.  See  the  predicament  Dewdney,  Minister  of  the  Interior,  Hansard,  4*74- 
put  himself  into  by  trying  to  explain  this  re-call  on  the  floor  of  *"'♦• 

the  House  of  Commons  Aug.  i8th,  1891.  After  having 
re-called  Burgess  he  explained  that  he  went  out  him- 
self and  found  that  "  Hogle  "  (Hoggan)  was  on  a  "town  plot," 
"that  Mr.  Hogle  did  not  care  about  the  minerals  because  he  had 
jumped  a  town  property,  which  was  far  more  value  to  him  than  a 
coal  property,"  etc.,  etc. 

Why  Burgess  was  re-called  is  plain.  If  he  had  been  allowed 
to  go  to  British  Columbia  he  would  have  learned  the  facts  as  pre- 
sented by  both  parties.  Dewdney  learned  only  from  the  Railway 
Company,  Provincial  Government,  or  others  interested. 
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Dewdney  proved  to  be  a  valuable  man  when  in  British  Colum- 
bia, and  therefore  was  afterwards  appointed  Lieutenant-Governor. 

105.  The  following  extract  from  a  letter  by  D.  W.  Gordon, 
M,  P.  for  Nanaimo,  explains  the  position  mildly: 

To  the  Minister  of  the  Interior : 

*  *  *  One  other  matter  I  must  bring  to  your  notice  and 
that  is  in  two  instances  not  far  from  Nanaimo,  the  Local  Govern- 
ment have  instructed  their  agent  not  to  grant  pre-emption  records. 
From  a  personal  knowledge  of  the  locality  I  can  see  no  good  or 
valid  reasons  why  such  records  should  be  withheld,  except  on  the 
grounds  of  personal  spite  on  the  part  of  some  one  having  the  ear 
of  the  Local  Government.  There  seems  no  authority  in  the  Set- 
tlement Act  to  compel  them  to  issue  such  records — they  may  issue 
them  or  they  may  not — their  duty  in  that  respect  as  agents  being 
permissive.  I  should  consider  that  in  all  such  cases  the  Dominion 
Government  should  authorize  some  one  else  to  issue  records,  main- 
taining of  course  in  all  cases  the  spirit  of  the  Act  The  lands  in 
question  form  no  part  either  in  naval  or  military  reserves,  Indian 
reserves  or  Indian  settlements,  and  have  been  in  occupation  for  a 
long  time  by  permission,  their  names  are  Samuel  Waddington  and 
David  Hoggan.  I  have  written  you  this  long  letter  because  of 
the  information  gained  by  an  extended  trip  amongst  the  settle- 
tlements,  and  after  viewing  their  hardships  and  hearing  their  com- 
plaints, and  because  there  is  a  feeling  that  information  or  advice 
is  filtering  through  other  channels  into  the  department  with  other 
suggestions  and  other  recommendations  than  those  that  I  have 
made.  Wherever  I  went  the  people  have  a  reviving  confidence 
that  you  will  promptly  bring  all  the  unfortunate  delays  to  a  close. 

D.  W.  GORDON. 

106.  The  following  are  a  list  of  dates  on  which,  and  pur- 
poses for  which  alleged  reserve  was  made: 

Smithe,  Chief  Commissioner  of  Lands  and  Works.  "The 
date  of  the  reserve  is  not  on  record. ' ' 


Stanhope  Farwell,   Surveyor-General,  1873. 
which  I  am  unable  to  ascertain." 


u 


The  date  of 


Smithe :     It  existed  prior 


to  i§?5. 
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Gore,  Surveyor-General,  before  Courts,  1890,  in  answer  to  a 
H^A.B.  Q- 594- qygg^jQjj  ^y  ^j^g  ^j.jj^j  judge.  Justice  Walkem,  as  to  whether  tie 

date.  May  7th,  1855,   was  the  date  of  the  reserve?     Answered: 
* '  No,  sir,  the  date  on  which  certain  moneys  were  paid, ' '  etc. 

V.C.C0.M88.40         V^  Tyrwhitt  Drake  in  Vancouver  Coal  Company's  correspoa- 
dence:     "Reserve  made  in  1857  or  1858  for  public  purposes." 
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Trial  judge  during  trial,  1890:         ^v.^   „ ^..^^  v une2o 

only  proposed  reserve." 

Trial  judge  in  written  judgment.     "  Reserve  was  made  as  Ih. a.b.  Page 90 
have  said  in  1855  for  public  purposes."  uaev- 

Trial  judge  Aug.  19th,  1890.     "After  argument  Walkem,  J.,  h a.b.  page 91 
delivered  a  verbal  judgment  which,  in  the  absence  of  the  short- 
hand writer,  was  not  preserved,  but  the  following  may  be*  con- 
sidered as  the  points  decided  by  the  learned  judge." 

"That  the  said  land  was  ^ffr/ ^  «  townsite  and  had  been  so 
located  by  successive  Governments  since  1855!" 

Trial  judge  in   written  judgment  for  appeal:      This  rcitrrtygH.A.B.  pagesg 
tntist  have  been  adopted  as  a  site  for  the  tozv  i  of  Newcastle  between  ^^^^' 
the  date  of  the  Colonial  Surveyor's  report  to  the  Governor  in 
March,  i860,  (Exhibit  N),  and  that  of  the  agreement  between  the 
same  officer  and  Mr.  Green  in  July,  i860. 

Trial  judge:     "  The  precise  date  of  the  Governor's  decision  ha.b^  page 90 
in  favor  of  the  townsite  is  in  view  of  all  that  was  publicly  and 
ofiicially  done  in  relation  to  it,  immaterial.'''' 

Begbie,  C.  J. :     "In   1870  part  of  it  was  actually  surveyed  h  a.b.  page 95 
into  town  lots  and  an  intended  auction  sale  was  announced,  and  it 
has  ever  since  been  termed  Newcastle  Townsite." 

Note. — The  above  does  not  apply  to  Green's  map  of  114.62 
acres,  but  the  land  in  question. 

Journals,  1873:     Not   included  among  other  reserves   in   ap^  ^^ 
rtlurn  to  an  address  to  the  Legislative  Assembly,  1873. 

107.  Surveyor-General,  William  Sinclair  Gore,  chief  witness  «  a.b.  Q.667- 
for  defence:     I  cannot  tell  whether  the  754  acres  has  ever  been 
surveyed.     I  have  not  searched  for  and  do  not  know  of  any  survey 
having  been  made  of  it.     It  is  not  marked  "Reserved   for  public 
purposes"  on  any  of  our  niapa     Could  not  tell  when  we  began  to 

call  it  Newcastle  Townsite  Reserve.     I  have  not  found  any  official,  q*;,^-  p»k«^ 
Governor  of  the  day,  Attorney-General  or  Minister  of  Lands  and 
Works  setting  it  apart  as  such, 

108.  David  Hoggan  before  Courts,  1890:     Q.     You  stated  h.a.b,  q,  17a. 
in  your  examination  in  chief  that  you  did  not  know  that  the  land 

you  claimed  was  part  of  the  Newcastle  Townsite  Reserve?     A. 
No,  nor  I  don't  believe  it  yet. 

109.  If  the  79  acre  Indian  Reserve  ever  had  an  existence, 
how  did  it  come  to  pass  to  the  Railway  Company? 

no.     If  the  date  of  the  reserve  was  immaterial,  why  thisH.A.a.  Q.593. 
arrangement  to  define  one? 


H.A.B.  Q  594. 


H.A.B.  Q.  595. 
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Pooley  to  Gore:  Do  you  know  when  this  was  first  laid  off  as 
a  reserve?     Gore  ^ades  and  Court  answers 

Court:  The  official  laud  registry  of  Nanaimo  District  con- 
tains this  first  mention  of  this  reserve. 

Pooley:  What  is  the  date  of  this  reserve?  Witness:  The 
date  is  May  7th,  1855. 

What  is  that  document  you  hold  in  your  hand?  A.  This  is 
an  extract  from  the  land  registrv  of  Nanaimo  District,  compared. 
Plan  marked  "G." 

Court:  7th  May,  1855,  reserved?  A.  No,  sir;  the  date 
upon  which  the  Company  in  I^ondon  paid  for  section  i,  2  and 
3.  etc. 

After  Gore  hus  evaded  the  first  question,  notice  the  wording 
of  the  answer  by  Court. 

Witness,  in  answer  to  next  question,  unquestionably  defines 
the  datt  of  the  reserve  May  7th,  1855. 

Now  just  three  questions  previously  witness  had  been  explain- 
ing on  the  map  he  held  in  his  hand  lands  in  question,  and  had  just 
explained  that  it  was  the  official  map  of  the  town  of  Newcastle. 
595  then  is  the  most  innocent  question  that  could  be  asked,  for 
there  would  be  no  question  arising.  Now  notice  the  answer,  and 
also  the  mental  affect  that  would  be  produced  in  the  mind  of  a 
hurried  reader:  ist,  mentioned  in  official  land  registry  of  Nanaimo 
District     Dale  of  reserve  May  7th,  1855. 

Witness  holds  in  his  hands  this  extract  from  official  land 
registry  of  Nanaimo  District,  compared.  No  one  would  think  of 
looking  to  find  the  real  nature  of  "  G." 

Now,  after  having  allowed  question  595  to  have  been  put  and 
answered.  Court,  as  if  surprised,  exclaims  May  7th,  1855, 
reserved?  and  witness  giving  a  direct  negative  to  his  former  posi- 
tive answer  will  not  likely  be  noticed  by  the  reader  as  referring  to 
anything  but  the  former  question,  and  at  the  same  time  allay  any 
question  that  would  naturally  arise  in  the  mind  of  the  Hon.  A.  N. 
Richards,  counsel  for  Plaintiff.  S.  Perry  Mills,  also  counsel  for 
the  Plaintiff,  may  not  previously  have  known  of  the  circumstance. 
Whether  there  was  a  conspiracy  or  not,  the  definite  date  appears 
in  the  minds  of  every  judge  up  to  the  Privy  Council  in  England, 
although  th^  Surveyor-Gener'".!  gave  a  decided  '•'*  no,  sir, ' '  when 
asked  if  Ua^  7th,  1855,  was  the  date  of  the  reserve, 
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EXTRACTS  FROM  JUDGMENTS. 

III.     Trial  Judge:     "  The  Legislative  transfer  of  the  site  by h.ab.  Page 91 
the  Province  to  the  Dominion  could  not  change  its  character  or,  in  ^'°*  ^^*'' 
other  words,  convert  townsite  land  or  plots  into  agricultural  tracts 
of  160  acres  each." 

112      Begbie,  C.  J.:     "Far  less  was  it  ever  open  to  a  man  ton.A.B.  Pagege 
squat  on  a  townsite  so  as  thereby  ipso  facto^  to  acquire  any  right  '^''"^  ^^^• 
whatever,  even  if  he  did  fence  in  a  town  lot  and  dig  and  plant 
vegetables." 

The  above  judgments,  although  entirely  at  variance  with  fact  ^'^^  ^°""'=" 
and  evidence,  are  taken  by  the  Courts  above  as  findings  of  fact  to 
the  extent  that  the  Lord  Chancellor  in  the  Privy  Council  refers 
to  the  main  reason  for  judgment  in  the  Supreme  Court  of  Canada 
as  follows:  "It  is  put  very  shortly  indeed  on  page  115.  Mr. 
Justice  Gwynne  says:  'I  cannot  entertain  a  doubt  that  the  Domin- 
ion Government  as  trustees  for  the  Esquimalt  and  Nanaimo  Rail- 
way Company  took  the  lands  vested  in  them  by  the  Provincial 
Act,  47  Vic ,  C.  14,  in  the  character  in  which  those  lands  then 
jvers,  namely,  as  lands  set  apart  for  suburban  park  lots  of  from 
thiee  to  five  acres  each,  and  that  such  lands  were  not  open  for  set- 
tlement as  agricultural  lands,  nor  did  they  become  so  by  anything 
which  took  place  subsequently. '  " 

And  all  the  above  in  the  face  of  all  evidence  to  the  contra 
notwithstanding. 

113.  Walkem,  J.,   trial  judge:     "But  it  was,  and  still  is,  h.a.b.  Page 
part  of  the  Newcastle  Townsite  "  91-34. 

114.  The  above  finding  is  not  according  to  the  evidence  of»*A,B.  Q.415- 
the  Plaintiff,  Elijah  Priest,  surveyor,  Mr.  Hammond,  and  even  the 
Company's  chief  witness,  the  Surveyor-General. 

The  facts  are:  Mr.  Pooley  instructed  a  Mr.  Hammond,  a  h.ab.  page 60 
draughtsman  in  Esquimalt  and  Nanaimo  Railway  Company's^"  ^^"*'^" 
office,  to  prepare  a  plan  from  a  description  supplied  by  Pooley. 
The  description  referred  to  a  plan  ' '  hereto  annexed ' '  as  more  par- 
ticularly describing  the  land.  Mr  Hammond  stated  in  evidence 
that  he  drew  the  plan  according  to  description,  but  did  not  con- 
form to  certain  angles  as  described  on  plan,  and  by  that  means 
showed  the  land  as  applied  for  by  Hoggan  to  take  in  part  of  the 
townsite  The  description  and  plan  prepared  by  Plaintiff  both 
.show  the  land  claimed  by  Hoggan  as  being  bounded  on  the  south 
by  the  Newcasde  Townsile  and  Government  Ressrve,  or  rather 
.suburban  lotsL^When  the  Plaintiff's  plan  is  compared^  Hammond 
admits  the  difference,  ^ 
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H.A.B.  Q.  819.  Q.     There  is  the  plan.     Does  your  description  or  your  plan 

conform  to  that?     A.     No 

Mr.  Pooley  (to  Mr.  Mills):  You  do  not  claim  any  portion  of 
that  land  laid  out  by  the  townsite? 

Mr.  Mills:     Certainly  not  when  the  fee  is  in  another  person. 

Mr.  Pooley:     That  closes  the  Defendant's  case. 

115.  If  both  Plaintiff  aud  Defence  are  satisfied  that  the 
townsite  is  not  encroached  on,  on  what  foundation  does  the  learned 
judge  build? 

i!ine°4.*^*'"'  106.  Trial  Judge:  "In  April,  1887,  the  Dominion  Govern- 
ment conveyed  the  unsold  portion  of  the  townsite  (as  part  of  the 
railway  belt)  to  the  Defendant  Company  without  notice  of  Plain- 
tiflf's  claim." 

(i)  "The  unsold  portion  of  the  townsite  is  not  land  in 
question." 

(2).  The  President  of  the  Railway  Company  was  advised  by 
the  Hon.  Thos.  White,  Minister  of  the  Interior,  of  Hoggan's 
claim,  and  furthermore  Mr.  White  was  informed  by  the  President 
that  Hoggan  was  being  settled  with. 

(3).  The  President  oflfered  Plaintiff  fifteen  acres  of  the  land 
claimed  by  him,  together  with  all  his  improvements,  amounting  to 
upwards  of  $4,000. 

(4).  No  notice  was  required,  as  Plaintiff  had  applied  to  the 
Company,  and  action  taken  before  expiration  of  four  years  from 
the  passing  of  the  Act,  1883. 

The  learned  judge  would  have  had  all  the  above  in  evidence 
had  he  not  religiously  shut  it  out: 
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H.A.B.  Page  99 
Line  18-11, 


118.  Drake  in  the  Vancouver  Coal  Company's  correspond- 
ence states  that:  *'In  1857  or  1858  the  Hudson's  Bay  Company 
made  a  reserve  for  public  purposes  of  700  acres  That  part  of 
this  land  was  in  1863  laid  out  by  the  Colonial  Department  as  a 
townsite  as  called  Newcastle  Town.  The  remainder  of  the  land 
being  held  as  a  public  reserve  down  to  Confederation  in  1870." 

119.  The  mysterious  affair  is  that  against  all  evidence  to  the 
contra  the  same  Drake  (now  Justice  Drake)  in  his  judgment  states: 
*'The  land  taken  up  by  the  Plaintiff  was  part  of  a  tract  of  721 
acres  reserved  in  1855  by  the  Hudson's  Bay  Company  for  general 
public  purposes,  and  at  the  same  time  a  icicrve  of  79  acres  for 
Indians  within  the  same  block  as  the  724  acres,  but  not  forming 
part  of  it  as  appears  by  Plaintiff's  plan," 
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120.  (i).  The  learned  judge  states  on  page  loi,  line  i,  that  w.a.b.  Page 43 
the  Court  cannot  say  from  the  evidence  where  this  reserve  is 
actually  situated.  If,  as  the  trial  judge  in  the  case  of  Waddington 
had  stated  in  his  judgment,  that  Green  had  layed  out  the  reserves 
in  question,  how  is  it  that  the  Court  cannot  tell  where  it  is 
situated?  I  showed  tliat  Green  did  not  layout  anything  but  the 
townsite,  comprising  in  all  114.62  acres,  and  Justice  Drake  unwit- 
tingly confirms  the  statement  of  fact  By  what  authority  does 
Justice  Drake  stale  that  79  acres  was  reserved  for  Indians  in  1855? 
If  there  is  an  Indian  reserve  there  at  all  it  is  250  acres.  The  79 
acres  is  taken  from  the  list  of  Indian  reserves  proposed  in  i860, 
none  of  which  were  ever  carried  into  effect  as  shown  on  "  Exhibit  „  .  „  „  _ 
N."  The  fact  that  all  the  tract  in  question  passed  to  the  Railway 
Company  is  absolute  proof  that  the  Government  knew  of  no 
Indian  reserve  in  that  locality: 

"  This  general  reserve  was  made  under  the  authority  of  the  ", a.^^ J^ge  99 
Hudson's  Bay  Company  Charier,  and  after  the  cancellation  of  that 
charter  it  was  dealt  with  by  the  Colonial  Government  as  a  public 
reserve  and  ^vas  laid  out  as  a  town  site  and  called  JVezvcastle  town. 
Town,  and  city  and  suburban  lots  were  laid  out  and  sold  by  the 
Government  from  time  to  time."  '•'■  An  official  map  was  prepared 
of  this  reserve,  and  it  has  upon  it  certain  defined  lines  of  lots  sold 
and  unsold,  surveyed  and  unsurveyed." 

In  short  the  above  reads:  This  general  reserve  (containing 
724  acres)  was  laid  out  as  a  towusite  and  called  Newcastle  town. 
On  official  map  was  prepared  of  this  reserve. 

Kvidence  of  Gore,  Surveyor-General,  before  Select  Committee  Journals,  isse. 


1886 

To  Mr.  Beaven:  *'The  object  in  coloring  the  map  Green  is 
to  designate  the  land  surveyed  by  Green  into  lots  in  i860.  Green's 
survey  is  114.^  acres."  "There  is  no  other  official  map  of  New- 
castle Town,  except  the  one  I  have  produced  that  I  am  aware  of. ' ' 

Surveyor-General  before  Courts  in  1890: 

Q.  Can  you  tell  me  whether  the  724  acres  have  ever  been  sur-HA.B.  Q.667. 
[veyed?     A.     I  cannot. 

Q.     This  piece   that  you  call  the  Newcastle  Reserve — 724H.AB.  Q.ees. 
I  acres?     A.     I  have  not  searched  for  and  do  not  know  of  any  sur- 
[vey  having  been  made  of  it. 

The  entire  judgments  of  both  the  trial  judge  and  the  full 
Ibcncli  are  of  this  charter. 

The  following  from  Chief  Justice  Begbie  is  the  most  ingeni- 
lusly  constructed  paragraph  among  the  judgments 


M 


H.A.B.  PM[e9J 
Line  96, 


[ournala,  1886. 


Jou 
XV 


Journals,  1886. 
XV" 


CVI 


W.A.B.   Q.ii 


123.  "The  whole  of  the  land  covered  by  these  three  Plain- 
tiffs' claims  was,  so  long  ago  as  1855,  leserved  partly  for  public 
purposes  and  partly  as  an  Indian  reserve,  (i)  In  1870  part  of  it 
was  actually  surveyed  into  town  lots,  (2)  and  an  intended  auction 
sale  was  announced  and  (3)  it  has  ever  since  been  termed  the  New- 
castle Townsite;  and  in  that  year  the  Plaintiff  Waddington  actual- 
ly purchased  four  of  such  lots  after  the  Government  survey  at  $5 
per  acre."     The  facts  are: 

(i).  In  1870  Samuel  Waddington  applied  for  a  tract  of 
agricultural  land  north  from  the  Millstone  river,  mostly  swamp. 
His  application  was  received  and  he  had  the  tract  (12  acres; 
privately  surveyed  by  Mr.  Moliun.  (The  above  is  what  the 
learned  judge  mistook  for  town  lots).  Waddington,  November 
and,  1870,  writes  to  increase  his  quantity  and  receives  the  follow- 
ing reply  : 

Victoria,  B.  C,  Nov.  7th,  1870. 

Sir: — In  reply  to  your  letter  dated  2nd  inst.,  I  have  the 
honor  to  inform  you  that  I  see  no  objection  to  your  increasing 
your  quantity  as  shown  on  rough  sketch,  upon  your  getting  your 
land  surveyed  and  paying  for  the  same  at  the  rate  first  agreed 
upoif. 

I  have,  etc , 

B.  W.  PEARSE, 
Assistant  Surveyor  General. 
Samuel  Waddingtovi,  Nanaimo,  B.  C. 

In  evidcu'^e  1891,  Waddington  testifies  that  he  applied  for 
twenty  acres  originally.  He  however  received  a  letter  from  J.  W. 
Trutch,  dated  2nd  Dec.  1870,  nullifying  the  letter  previously 
received,  but  informing  him  that  the  lots  would  be  surve\  ed  in 
the  spring  and  would  be  offered  for  sale  by  public  auction  and  that 
then  he  would  have  an  opportunity  to  purchase  the  land  he  | 
required. 

The  promised  survey  and  auction  sale  was  never  complied  j 
with  and  that  is  the  entire  evidence  on  which  the  Chief  Justice 
led  the  Courts  above  to  believe  that  this  private  survey  of  a  tract] 
of  agricultural  land  was  the  real,  actual  survey  (as  promised  Wad- 
dington), of  a  tract  into  town  lots  and  that  the  intended  auctionl 
announced  was  actually  carried  out  and  at  which  the  Plaintiffl 
Waddington  actually  purchased  lots  at  $5  00  per  acre  (includingf 
timber,  minerals  and  all  substances  whatsoever.)  The  leariiedl 
judge  here  adds  another  to  the  long  list  of  alleged  dates  as  tol 
when  this  land  in  question  was  reserved  for  a  lownsite,  and  as  tol 
Waddington  having  purchased  town  lots  I  quote  from  his  owti[ 
evidence  that  was  not  di.<!puted  in  Court 
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124.  And  what  distance  from  tiiese  town  lots?    A.    Oh,  itw.A.n.  0.64. 
is  at  least  a  mile  away,  I  should  think. 

Q.     You  say  that  the  land  of  133  acres  is  outside  the  surburban^:K3.  Q.71. 
lots  y     A.     Yes,  sir. 

We  had  cleared  all  the  land  that  is  cleared  now  before  i882w.a.b. 
and  ditched   and   so  on.     Of  course   I    have   done  considerable 
ditching  since. 

125.  The  following  will  con'.».y  some  idea  as  to  the  ruling 
by  the  Court  in  the  settlers  cases  in  1890.  Notably  in  the  evidence 
of  Sir  Jo  ^  -ph  Trutch  in  the  Hoggan  case  and  the  following  in  the 
Waddington  case,  both  having  been  dealt  with  as  joint  cases.  The 
following  are  such  letters  as  could  not  be  submitted  by  Plaintiffs 
although  introduced  by  counsel  for  defence  in  Hoggan' s  case  just 
previously. 

In  answer  to  Pooley,  Mr.  Hoggan  testified  as  to  having  seen  a  ha  b.  192-197. 
letter  from  the  Chief  Commissioner  of  Lands  and  Works  allowing 
Waddington  to  continue  a  squatter.     Said  letter  signed  by  T.  H. 

Williams. 

Mr.  Pooley  to  Waddington:     A  short  time  ago  I  read  a  letter h.a.b.  0.5^9. 
addressed  by  Mr.  Williams  to  you,  in  which  you  weie  told  to  con- 
tinue as  a  squatter.     Is  that  so?     A.     Yes. 

Nanaimo,  Aug.  22nd,  1883. 

Dear  Sir:    Our  member,    Mr.  Raybould,   showed  you  an  Jo«™ai9,  isse. 
agreement  of  sale  of  the  land  I  have  been  occupying  previous  to 
the  lock-up.     I  desire  to  know  (the  railway  question  is  settled) 
whether  I  can  pay  for  the  laud  according  to  former  agreement  and 
obtain  my  Crown  Grant. 

Yours  respectfully, 
To  the  Honorable  S.  V7ADDINGT0N. 

The  Chief  Commissioner  of  Lands  and  Works. 


Victoria,  B.  C,  Aug.  27th,  1883. 

Sir:  In  reply  to  yours  of  the  22!id  inst.  I  have  the  honor  to 
state,  by  the  direction  of  the  Chief  Commissioner  of  Lands  and 
Worics,  that  the  next  meeting  of  the  Provincial  Legislature  a  bill 
will  be  introduced  to  deal  with  the  lands  now  reserved  for  railway 
purposes,  and  until  that  time  you  can  only  continue  as  a  squatter. 

I  have,  &c , 
S.  Waddington,  (Signed)    T.  H.  WILLIAMS. 

Nanaimo,  B.  C. 

A  copy  of  the  above  letter,  certified  to  by  the  Surveyor- 
I  General,  was  produced  by  PlaintiflF's  counsel. 
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Pooley:  We  do  not  admit  it.  Supposing  Mr.  Williams  had 
written:     "  I  will  give  you  a  Crown  Grant  of  this  a  week  hence." 

Mr.  Mills:     That  is  all  right  if  it  appears  on  paper. 

Court:  I  do  not  see  why  this  evidence  should  not  be  ad- 
mitted? (No  objection  being  taken  he  again  says):  There  is  no 
discussion  on  the  point  here.  Pooley  takes  the  hint  and  remarks: 
"  It  comes  to  this  that  it  is  entirely  contrary  to  all  the  letters  writ- 
ten by  the  Chief  Commissioner,"  but  although  he  did  not  object 
Une  20.^**^^ "**  (tto  doubt  for  the  reason  that  in  the  case  of  Hoggan  just  previously 
the  Attornty-General  cited  "Taylor"  as  authority  for  producing 
official  copies  of  public  documents  as  evidence  in  place  of  the 
originals,  sustained),  yet  we  find: 

Court:     Then  I  take  your  objection. 

Attorney-General  (for  defence):  So  far  as  its  being  a  copy  I 
suppose  there  is  no  doubt  about  that,  but  we  object  to  the  docu- 
ment. 

Ri -shards:  We  claim  as  a  squatter  as  w  11  as  a  pre-emptor  or 
settler,  and  that  merely  shows  we  can  continue  a  squatter. 

Court:  Well,  it  is  only  Mr.  Smithe's  statement,  not  a  state- 
ment on  oath.     (Oath  of  office  to  the  contrary  notwithstanding). 

H.A.B.  Q.  100-  Plaintiff  had  stated  in  evidence  that  the  original  had  been 

"*•  sent  to  Ottawa.     Letters  had  all  been  sent  to  Ottawa. 

The  following  will  sliow  that  it  was  understood  by  Plaintiff's 
counsel  that  the  Williams  letter  would  go  in,  and  with  that  under- 
standing they  do  not  object  to  anything  going  in. 

Mr.  Pooley  reads  letter  from  Sessional  Papers. 

Court:  Yes,  he  said  so  at  the  start,  but  Mr.  Richards 
objected  to  it.     (He  would  have  liked  him  to  do  so). 

Mr.  Richards:     I  do  not  object,  my  Lord. 

Mr.  Mills:  If  they  put  the  Sessional  Papers  in,  or  those 
paper,  or  whatever  they  may  be  called,  you  will  find  the  Williams 
letter  there. 

Court:  No,  lie  mentions  the  letter  that  happened  to  be 
printed  in  the  Sessional  Papers  that  he  requires  for  his  cause,  ami 
so  do  you,  and  then,  I  suppose,  you  will  agree  to  pat  them  in. 

r^ills:     I  say  let  them  all  go  in. 

w.A.B.  Q.  256.         W.  S.  Gore  called  and  sworn.     E.xaminatiou  by  Mills:     Yiu 
are  the  Surveyor-Cieneral?     A.     I  am. 
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Vlills:     Y.>u 


Did  you  have  a  person  in  the  Lands  and  Works  Department  w.a  b.  q,  257. 
by  the  name  of  Thomas  Herbert  Williams?     A.     Yes. 

Q.     I  believe  (producing  document)  that  is  your  hand  writ-  w.a.b.  q.  259. 
ing?     A.     It  is. 

"  I  certify  this  to  be  a  true  copy  of  the  document  it  purports  ^y^.B.  q.  260. 
to  be  a  copy  of." 

Q.     It  is  part  of  the  records  of  the  office,  is  it  not?     A.     I  w.a.b.  q,  261. 
presume  so.     I  certify  this  to  be  a  correct  copy  of  the  printed  copy 
which  your  clerk  handed  to  me. 

The  evidence  given  by  Gore  following  261  shows  that  it  was 
not  a  correct  copy  handed  him  by  the  clerk,  but  a  corrected  copy, 
by  the  letter  press  the  Journal  copy  is  dated  1885  and  the  letter 
press  1883. 

A.     No,  I  did  not  examine  the  letter  press.     I  sent  a  clerk  inw.A.u.  q.  266 
xuy  office  to  see  whether  the  date  was  correct  in  the  printed  copy 
or  the  written,  etc. 

Court:     You  cannot  say  whether  it  is  a  copy  of  any  letter  in  w.a.b,  q.  268, 
your  office  positively?     A.     No,  sir. 

Court:     By  whose  authority  is  that  document  printed?     A- w.^-^-  2^7°' 
By  the  authority  of  the  Government. 

Court:     You  corrected  it  on  that?     A.    I  did;  and  initialed  it.  w.a.b.  q.  271. 

Mr.  Pooley:     That  is  part  of  the  Journals.  w.a.b.  q.  272. 

Court:      fVe//,  tt  is  vot  objected  to.     Ion  are  sitting  there. 

Attorney-General:  We  are  waiting  to  take  our  objection  at 
the  proper  time.  We  certainly  have  to  object  to  that  document, 
etc. 

Mills:  They  put  in  that  document  to  show  the  land  was  a 
reserve.     We  say  this  is  evidence  against  that  contention. 

Richards:  This  is  while  the  Provincial  Government  were  the 
owners  of  the  land. 

Court:  I  know,  but  it  has  not  been  proved,  and  the  copies  of 
Sessional  Papers  published  by  the  authority  of  the  Government 
are  no  evidence  at  all.  If  i.hat  is  so,  why  did  Court  previously 
allow  the  following: 

Mr,  Pooley  reads  copy  of  letters  from  Sessional  Papers  signed  w.a.b.  page  18 
by  J.  W.  Trutch  addressed  to  Samuel  Waddington,  Esq.,  Nanaimo, 
B.  C.     Witness  (Waddington):     I  received  that  letter,  my  Lord. 

Here  we  find  the  Sessional   Papers  good  enough  as  evidence  for 
Defence,  while  in  case  of  Plaintiff  a  copy  from   Sessional  Papers 


3« 


W.A.B.    273. 


W.A.B.    275. 


corrected  and  certified  tj  by  the  Surveyor-General,  is  not  consid- 
ered as  being  evidence. 

Mr.  Mills:  Have  you  your  subpoena  in  your  pocket?  Gore: 
No,  I  have  not. 

You  are  requested  to  produce  a  copy  of  that  letter  from  our 
books,  and  you  have  not  produced  that  here?  A.  I  should  have 
produced  it  if  you  had  not  brought  me  00  instead.  I  to?d  you  I 
could  not  produce  the  original  copy. 

That  is  precisely  what  the  Surveyor-Geuei,,  '■  ^eu  the 
Select  Committee  passed  a  special  resolution  callin-  iot  .lu  import- 
ant letter  that  had  been  withheld.  He  appeared  l^elore  the 
Committee  without  the  letter  and  explained  that  the  letter  book 
could  not  be  spared.  The  Committee  themselves  went  to  the 
department  and  found  the  letter. 

Q.     If  I  would  make  you  a  copy,  you  would  certify  to  it  ? 

Court  (interjects)  :  It  is  a  misunderstanding,  Mr.  Gore 
would  not  mislead  you. 

Mr.  Richards  :     It  is  a  very  important  document,  my  Lord. 

Court  :     I  dare  say  it  is.     It  is  not  proved.       I  am  only  ruling 
out  that  piece  of  paper,  so  far,  when  you  do  get  the  other  d'.i 
ment  this  comes  out. 

Mills  then  demanded  that  a  copy  be  produced  in  acct. 'di'Tn; " 
with  the  letter  book.     Can  I  re-call  Mr.  Gore. 

Court  agrees,  but  after  Mr.  Gore  returns  with  p  fiill-fiedgea 
copy,  the  Court  again  rules  it  out. 

CHARACTER    OF    EVIDENCE    GIVEN    BY   THE    SUR- 
VEYOR-GENERAL,   MR.   GORE,   WITNESS   IN 
CHIEF  FOR  THE  RAILWAY  COMPANY. 

H.A.B.  pageio  126.     Paragraph    8   of    Defence's    .statement:      "Ti.?    land 

mentioned  in  paragraph  13  of  the  Plaintiff's  statement  ;^  ^?1aim. 
include  several  lots  in  said  Newcastle  Townsite,  laid  off,  .  ■  ?.  und 
conveyed  to  various  purchasers  thereof  by  the  Crown  long  prior  to 
the  passage  of  the  Settlement  Act  afoif's-id." 

Evidence  of  Gore  befoe  Selecl  <    immittee: 


ToumaU,  1886, 
IX. 


127. 

Pooley :  Is  the  land  applied  for  by  David  Hogganand  Samuel 
Waddington  part  of  the  land  shown  upon  the  official  map  of  New- 
castle?    A.      y^es. 


H.A.B    91-34. 


128.     From  the  judgment  of  trial  judge: 
still  is,  part  of  the  Newcastle  Townsite." 


"  But  it  was,  and 
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Nature  of  evidence  on  which  judgment  was  founded  in  1890: 

Court:     You  claim   here  that  Mr.  Hoggan,  the   Plaintiff,  has 616 
taken  any  of  these  lots  that  were  sold?    (No  reply  by  Gore.)    That 
his  pre-emption  covers  these?     (No  reply  by  Gore). 

Mr.  Pooley:     We  have  so  stated  in  our  statement  of  defence. 

Mills:     We  do  not  claim  those  lots,  my   Lord,  according  to 
the  map. 

Court:     Do  you  claim  that  some  of  the  town  or  suburban  lets 621 
were  covered  by  this  alleged  pre-emption?     (No  answer) 

Mr.  Pooley:     It  covers  both  part  of  the  suburban  lots  and 
part  of  the  town  lots. 

Attorney-General:  That  shows  six  lots  embraced  in  the  Hog- 
gan claim. 

Court:  You  had  better  get  that  out  in  evidence  from  your 
witness.     (Watch  how  they  get  it.) 

Witness:  There  are  six  shown  on  the  plan;  there  are  only 
five  on  the  registry. 

It  would  almost  appear  that  Gore  had  verified  the  last  state- 
ment by  the  iittorney-General,  Theodore  Davie. 

Are  those  marked  with  Roman  numerals  along  the  Millstone  534 
river?     A.     Yes,  sir,  those  are  the  suburban  lots. 

Court:  Those  are  not  claimed  by  the  parties?  Are  they  even 
claimed  to  have  been  trenched  upon?     (No  answer). 

Mr.  Mills:     No,  not  that,  sir. 

Court:  None  o^  the  suburban  lots  you  have  drawn  by  the 
lines  in  this  plan?     (No  answer). 

Pooley  leads  Court  off  that  line  of  questioning.  The  map 
here  in  question  is  the  bogns  map  drawn  by  Hamtnond  by  direc- 
tion of  Pooley  to  show  Hoggan  on  the  townsite,  and  he  aimed  to 
have  the  map  speak  for  itself 

Mills:     When  you  .say  that  the  laud   claimed   by    Plaintiff 65a 
covers  some  of  those   town   lots,  tell  me  how  you  prove  it?     (No 
answer).     Have  you  examined  our  map?     A.     I  did   not  say  the 
land  claimed  by  the  Plaintiff  covers  your  town  lots. 

Would  you  look  at  the  plan  and  see  whether  it  does?  I  under- 653 
stood  you  to  .say  so.     A.     I  have  not  seen  it  at  aU.     No,  I  did'nt 
say  so, 
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Q.  The  land  there  colored  red  is  supposed  to  be  outside  the 
town  lots  of  the  Newcastle  Townsite?  A.  The  laud  colored  red 
upon  this  (Hoggan's)  plan  does  not  cover  the  same  ground  that  is 
marked  "  Newcastle  "  on  this  plan  (Hammond's). 

The  vSurveyor-General  is  forced  to  admit  (as  Hammond  did) 
that  the  map  prepared  according  to  the  instructions  of  the  Hon. 
C.  ^oriey  does  not  show  the  same  land  as  that  applied  for  by 
Plain 

To  lurther  show  the  value  of  the  statment  in  the  judgment 
of  Justice  Walkem,  namely:  "But  it  was,  and  still  is,  part  of  the 
Newcastle  Townsite."     I  quote  the  following  substantial  evidence: 

Elijah  Priest  called  and  sworn:     Examined  by  Mills: 

What  is  your  occupation?     A.     Land  surveyor. 

Did  you  make  '.he  survey  for  Hoggan?     I  did. 

Do  you  know  that  portion  on  the  land  that  they  call  New- 
castle Townsite?     A.     I  do. 

Do.  you  know  those  lots  they  call  the  suburban  lots?     A.  Yes. 

Is  the  piece'  of  land  that  Mr.  Hoggan  claims  the  right  to  pur- 
N  chase   in  this  suit  any   part  of  the  townsite  lots?     A.     Not  the 

Or  any  part  of  the  suburban  lots?  A.  Nor  any  part  of  the 
suburban  lots  That  is  as  far  as  the  original  survey  was  made. 
(Namely,  Green's  survey  of  114.62  acres). 

What  do  you  mean  by  that?     A.     On  the  official  map. 

If  the  Surveyor-General,  who  was  perfectly  aware  of  the 
facts,  had  come  straight  out  with  the  truth  the  settlers  would  have 
had  their  land  all  cleared  and  contributing  to  the  revenue  of  the 
Province.  The  land  is  as  much  theirs  to-day  as  it  ever  was,  and 
the  question  will  never  be  settled  until  they  get  it. 

HOW  SIR  JOHN  A.  McDONALD  TREATED  SETTLERS. 

The  following  extract  from  proceedings  of  the  House  of  Com- 
mons referred  to  in  letter,   ''North-  IVest  settlers.''' 

Mr.  Cameron,  M,  P.,  (Huron):  "In  moving  for  copies  of 
Department  regulations  respecting  withdrawal  from  homestead  and 
.  pre-emption  of  all  lands  known  as  town  reserves  at  Regina, 
Moosejaw  and  other  places,  .said:  He  made  the  motion  chiefly 
with  the  view  of  eliciting  from  the  Govern iiicnt  an  explanation  of 
its  policy  as  regarded  persons  who  had  settled  on  the  lands  not 
open  for  settlement.     He  knew  a  young  man  who  had  settled  near 
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Moosejaw;  the  lands  were  withdrawn,  the  surveys  being  incomolee 
for  some  reason  or  other,  and  he  was 'about  to  Lv^and  leave  his 
improvements,  but  he  (Mr.  Cameron)  recommended  him  not  to  do 
so,  his  opmion  being  that  the  Government  would  dearfairlv  and 
considerately  with  him.     (Hear,  hear)."  ^ 

Sir  John  McDonald:     "  I  do  not  believe  any  one  person  has 
been  ejected  on  the  Townsites  or  Mile  belt.     The  da"ms  oTeve^ 

fslZJteof  '"""''  '"'  ^'J"^^^^  «"  '''  merits  Of  coursel 
^  '  f  fi!  T  "°  .^°"««l"ence  to  the  Government  or  to  the  Depart- 
ment  of  the  Interior  whether  A  or  B  gets  any  special  lot      If  thl 

Sate'd'^If  h:r'^  lothas  alefal  righ\S^|gt^it 
maintained      If  he  has  an  equitable  right,  I  do  not  mean  raerelv  an 
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